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CODE OF ADMINISTRATIVE GOOD CONDUCT 

PURPOSE 
 

The purpose of this Code is to ensure the conduct of Council officials is in 

accordance with accepted principles of good conduct in public administration. 

SCOPE 
 

This Code clearly outlines the standards of conduct expected by the NSW 

Ombudsman as outlined in Good Conduct and Administrative Practice 2003.  It is 

designed to assist Councillors and Council staff in the performance of their duties 

and to guide managers in the supervision and training of staff. 

The Code applies to Councillors and Council staff, Council delegates, Council 

volunteers and Council committee members. 

 

POLICY STATEMENT 

 

POLICY GUIDELINES 

PART A – GOOD CONDUCT 

 

1. COMPLIANCE 

 

1.1. Complying with the law 

A fundamental principle of good public administration is that 

Councillors and Council Staff comply with both the letter and spirit of 

applicable law. No public official has an unfettered power or 

discretion.  

 

All Council staff are under an obligation to know and understand the 

law relevant to the performance of their official duties.  

 

Commitment to Compliance 

To facilitate compliance, Senior staff should ensure that: 
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 their commitment to compliance is clear to all staff 

members  

 

 the legal requirements relating to their area or 

department are: 

 

- identified  

- updated with changes to the law, and 

- documented in detail 

 

 all staff are kept fully informed, briefed and/or trained 

about the key legal requirements relevant to their work 

 

 Staff are made aware of the consequences of non-

compliance with legal requirements that apply to them 

 

 Recordkeeping systems and practices which capture 

evidence of compliance and non-compliance are in 

place. 

 

Equitable and reasonable implementation of the law  

Council acknowledges that rigid adherence to the law may result in 

unintended and inequitable or unreasonable treatment of an 

individual or organisation.  

 

Council’s obligation to comply with legal requirements is 

accompanied by a moral or ethical obligation to alleviate the 

effects of rigid adherence to the letter of the law.   

 

For example: 

 Discretion will be exercised in a fair and reasonable way. 

 In areas where the law does not permit council to use 

discretion, fairness may mean adopting a broad 
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interpretation of certain circumstances, rather than a rigid 

adherence to legality. 

 

Consequences of non-compliance 

Any failure to comply with the law could be a criminal act or result in 

a breach of the law or a breach of discipline. 

 

Failure of Council to comply with legal requirements could result in 

such things as: 

 Complaints about the conduct of Council or Councillors 

and staff to the ombudsman ICAC, Audit office, the 

Department of Local Government, or other relevant 

watchdog body.  

 Complaints to the agency about certain matters that 

could possibly result in review by the Administrative 

Decisions Tribunal e.g., about alleged breaches of privacy 

or unjustified refusals of access to information. 

 Disciplinary proceedings 

 Legal proceedings being taken for orders to remedy or 

restrain breaches of certain acts.  

 Other legal challenges relating to such things as acting 

beyond the scope of authority or power (ie. ultra vires) or 

failing to provide natural justice, resulting in costly litigation 

and possible awards of damages.   

 Criminal proceedings 

 In relation to councils and their staff: 

- a hearing by the pecuniary interest tribunal into 

complaints concerning alleged failures by 

councillors, staff, delegates and advisers to 

disclose pecuniary interests. 

- Dismissal of the Mayor and councillors and the 

appointment  of an administrator for the council 

- Removal of a council’s planning powers and 

appointment of a planning administrator 
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- The appointment of an environmental 

administrator (under the relevant environmental 

legislation), and 

 

 The disruption to management, staff morale problems 

and bad publicity that will result from any of the above.  

 

 

1.2. Complying with directions 

Council staff must comply with direction or instruction given to 

them by any person or body with the authority to give direction or 

instruction.   

 

This is a fundamental requirement of their employment and an 

essential for good public administration. 

 

Councillors and Council Staff must however, decline to follow any 

unlawful or unreasonable order or instruction. 

 

The rule against dictation 

Councillors or senior staff should not dictate how delegations of 

authority or statutory discretionary powers are to be exercised, or 

professional judgments made, in relation to any specific cases or 

circumstances. They can however, set down guidelines or criteria 

on the basis of which delegations of authority or statutory 

discretionary powers are to be exercised.  

 

Dealing with doubts 

Any doubts about the legality or appropriateness of an instruction 

should be raised initially with the person who gave the order or 

instruction, or if necessary with their superior. If resolution cannot 

be achieved, the matter should be taken up with the General 

Manager.  
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However, if in practice this is not an acceptable option or the 

order or instruction was given by the General Manger, the matter 

may need to be raised with the Mayor or consideration given to: 

 the making of a formal grievance under Council’s 

grievance policy  

 the making of a protected disclosure under Councils 

Internal Reporting Policy in accordance with the 

Protected Disclosures  Act (for more significant matters). 

 

1.3. Complying with policies 

A primary role of Council staff is to give effect to the lawful 

policies of the elected Council irrespective of whether or not they 

personally agree with or approve of it. 

 

Application of policies 

Policies, codes and the like should not be applied inflexibly, but 

on the basis of merit, with proper consideration given to the 

particular circumstances of each individual case.  

 

Council staff officials should keep up-to-date with circulars, 

practice notes, codes, guidelines and the like issued by the 

department of local government and other relevant central 

agencies. All attempts should be made to comply with these 

standards unless there are justifiable grounds for taking another 

course of action. 

 

Dealing with moral or ethical objections 

There are rare occasions where a public official believes, on 

moral or ethical grounds that he or she cannot give effect to a 

lawful policy. Where such objection is based on a bona fide moral 

belief that is honestly and strongly held (as opposed to a mere 

personal or political preference), the public official concerned 

should be relieved of responsibility for the implementation or 

enforcement of that policy. As well as recognising moral 

objections, such an approach helps to ensure the actual and 

perceived impartiality and fairness of the agency. 
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1.4. Complying with the obligation of fidelity to their employer 

Council staff are obliged to act faithfully and loyally to their 

employer.  

 

Council staff must also ensure that in acting in accordance with 

their general duty of fidelity or faithful service (including loyalty) to 

the agency that employs them, they do not compromise their 

integrity. 

 

1.5. Complying with reporting obligations 

Councillors and Council staff must comply with all statutory 

reporting obligations that apply to them. 

 

Corporate reporting 

The General Manager is responsible for ensuring that statutory 

annual and financial reporting obligations are met. This relates to 

both the content of these reports and the reporting deadlines.  

 

Reporting corrupt conduct to the ICAC 

Councillors and the General Manager are obliged to report any 

matter that they suspect on reasonable grounds involves corrupt 

conduct to the ICAC.  

 

Council’s Internal Reporting Policy provides definitions of corrupt 

conduct and can assist councillors or staff in identifying and 

reporting corrupt conduct. 

 

Reporting children at risk of harm to DoCS 

The Children and Young Persons (Care and Protection) Act 1998 

(the CYP (C&P) Act) requires that certain persons must report to 

the Department of Community Services (DoCS) if they have 

reasonable grounds to suspect that a child (i.e. a person under 

the age of 16 yrs) is at risk of harm. 
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Council’s Child Protection policy further outlines the responsibilities 

of Council and Council staff for reporting circumstances where 

they believe a child is at risk of harm. 

 

Notifying child abuse allegations to the ombudsman 

The Ombudsman Act 1974 requires the ‘head’ of all public sector 

agencies and those private agencies that are ‘designated non-

government agencies’ to notify the Ombudsman of any child 

abuse allegation or conviction against an employee.  

 

Council’s Child Protection Policy provides further information on 

when and how to make such reports to the Ombudsman. 

 

2. INTEGRITY 

 

2.1. Acting ethically 

Councillors and Council staff should promote public confidence 

in the integrity of Council. 

 

Councillors and Council staff must act ethically in the 

performance of their official functions. This includes acting 

ethically in their dealings with members of the public, each other, 

members of parliament and the government of the day.  

 

To ensure decision-making or conduct is ethical, it is important to 

consider the following 5 points. These points have been taken 

from ‘The Personnel Handbook’ published by the NSW Premier’s 

Department: 

 

1. Is the decision or conduct lawful? 

2. Is the decision or conduct consistent with government 

policy and inline with the Council’s objectives and Code of 

Conduct? 

3. What will the outcomes be for the employee; work 

colleagues; the Council and other parties? 
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4. Do these outcomes raise a conflict of interest or lead to 

private gain at public expense? 

5. Can the decision or conduct be justified in terms of the 

public interest and would it withstand public scrutiny?’ 

  

Councillors and Council staff should not participate in, and should 

take appropriate steps to report, any case of corrupt conduct, 

criminal conduct, maladministration or waste of public money, 

that they become aware of in accordance with Council’s Internal 

Reporting Policy. 

 

2.2. Acting honestly 

Councillors and Council Staff should promote and encourage the 

highest standards of honesty and avoid any conduct which could 

suggest or give the perception of any departure from this.  

 

Honesty in official dealings 

The Local Government Act requires that Councillors, Council staff 

and delegates act honestly in carrying out their functions under 

that or any other Act.  

 

Councillors and Council Staff should be frank and honest in their 

official dealings with each other and with members of the public. 

They should not knowingly or negligently make any false, 

misleading or incorrect statements or reports to any person or 

body.  

 

Where it is discovered that false, misleading or incorrect 

statements have been made or information provided, the 

problem must be voluntarily and promptly rectified. 

 

Honest mistakes 

Honest mistakes or isolated errors of judgement  should not be 

dealt with in the same way as findings of corrupt conduct or 

criminal activity.  
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Council staff need to have the confidence to make decisions 

under difficult circumstances. If a decision was wrong but there 

was no ill intent, Council should bring the staff member’s attention 

to the mistake and discuss strategies to ensure that the staff 

member learns from the mistake and similar mistakes are avoided 

in the future. 

 

Honest mistakes and isolated errors of judgement should not 

appear on the employment records of Council staff. 

 

2.3. Acting in good faith 

Councillors and Council Staff are obliged to act in good faith, 

which means: 

 honestly 

 for the proper purpose  

 on relevant grounds, and 

 without exceeding their powers. 

 

Good faith requires more than an absence of bad faith. It requires 

a conscientious approach to the exercise of power. 

Good faith may also be present even where the person has 

acted in error or irrationally. However, significant errors, repeated 

lapses in logical processes or an absence of reasonable caution 

or diligence may provide evidence of an absence of good faith 

depending on their context. ‘bad faith’ necessarily involves 

personal fault and improper motive, and may give rise to fraud, 

corruption or abuse of power.  

 

Council officials exercising any delegated or statutory 

discretionary power should not: 

 exercise such a power for an improper purpose 

 exercise such a power for a purpose other than for which it 

was conferred (eg, use a planning power for a non-

planning related purpose) 
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 make a decision not authorised by or under the power (ie, 

ultra vires) 

 take into account irrelevant considerations or fail to take 

into account relevant considerations when exercising the 

power 

 exercise such a power in accordance with a rule or policy 

without regard to the merits of the particular case (ie, 

improperly fettering discretion), or 

 exercise such a power at the direction of another person or 

body (ie, act under ‘dictation’). 

For further detail see 6.3 Exercising discretionary powers 

appropriately. 

 

2.4. Not taking improper advantage or asserting undue 

influence 

Councillors and Council Staff should not do favours, pressure 

somebody else to do favours or let somebody else pressure them 

to do favours that impact on the impartial performance of their 

duties. 

 

It is a fact of life that people with particular interests may attempt 

to influence decision-makers to make decisions that are 

favourable to their interests. It is also often an integral part of their 

public duties that Councils are called on or otherwise need to 

make submissions to or otherwise lobby other public agencies to 

influence how official decisions are made. 

 

Councillors and Council Staff should not take advantage of their 

status, position, powers or duties for the purpose of obtaining, 

either directly or indirectly, any unauthorised preferential 

treatment or other improper advantage for themselves or any 

other person.  

 

In the most serious of cases, taking improper advantage can 

amount to a breach of official or public duty, such that it 
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incorporates unlawful, unauthorised or partial conduct or an 

intentional failure to perform a mandatory duty. This requires an 

active intent and improper motive, it may amount to corruption 

and will always constitute maladministration.  

 

For further details see also 2.5 Ensuring confidentiality, 2.6 

Rejecting gifts and benefits and 3.2 Avoiding conflict of interests. 

 

2.5. Ensuring confidentiality 

Information obtained by Councillors and Council Staff in the 

course of performing their official duties should only be used for 

official purposes. 

 

Distinction between confidentiality and privacy 

Confidentiality is used here to refer to the obligation on 

Councillors and Council Staff not to improperly disclose any 

information obtained in the course of performing their official 

functions. Privacy on the other hand is used here to refer to the 

right of individuals not to have personal information about them 

improperly collected, used or disclosed (see also 5.10 Respecting 

privacy). 

 

Protecting confidential information 

Council’s management of confidential, commercial, sensitive or 

personal information is outlined in its Privacy Code of Practice. 

 

Official information must only be used for the work-related 

purpose intended and not for personal benefit. 

 

Unless authorised to do so by legislation, employees must make 

sure that they do not disclose or use any confidential information 

without official approval.  

 

All employees must make sure that confidential information, in 

any form (such as computer files), cannot be accessed by 
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unauthorised people and that sensitive information is only 

discussed with people, either within or outside the department, 

who are authorised to have access to it. 

 

Authorised disclosures 

Council may disclose confidential information obtained by 

Council staff in the course of their duties if it is in accordance with: 

 a specific legislative provision, for example the Freedom 

of Information Act, Privacy and Personal Information 

Protection Act, Protected Disclosures Act, Ombudsman 

Act, Independent Commission Against Corruption Act, 

Environmental Planning and Assessment Act or Local 

Government Act 

 another lawful excuse, for example any adopted policy 

or procedure of the agency concerned, or 

 legal proceedings. 

 

Use of confidential information to gain advantage 

Councillors and Council Staff should not seek or obtain, either 

directly or indirectly, any financial benefit or other improper 

advantage for themselves or any other person or body from any 

information to which they had access in the exercise of their 

official functions or duties or by virtue of their office or position. 

This includes: 

 circumstances where the advantage is prospective, ie, 

likely or expected in the future (even if remote or 

contingent on some other event occurring), or small in 

value 

 the communication of such information to any other 

person with a view to providing an advantage to that or 

any other person or body (unless such a disclosure is 

lawful), and 

 the improper or unauthorised use or disclosure of such 

information after resignation or retirement. 
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It can be a criminal offence for Councillors and Council Staff to 

use information acquired in connection with the exercise of their 

official functions to obtain financial or other personal benefit. 

Further, corrupt conduct is defined in the Independent 

Commission Against Corruption Act to include: 

 

‘any conduct of a public official or former public official that 

involves the misuse of information or material that he or she 

has acquired in the course of his or her official functions, 

whether or not for his or her benefit or for the benefit of any 

other person’ (section 8(1)). 

 

Use of confidential information to the detriment of persons, an 

agency or the government 

Councillors and Council Staff should not use confidential 

information with the intention to improperly cause harm or 

detriment to the Council or the government (irrespective or 

whether any such harm or detriment actually is caused). 

 

Use of confidential information by contractors, consultants, agents 

and advisers 

Contracts with contractors, consultants, agents or advisers should 

specify that such persons are under an obligation not to use 

confidential information in ways which are an abuse of their role, 

function or position, or which put them in a position which is 

inconsistent with their legal and professional obligations to the 

agency. 

 

Investment and business activities 

It is advisable for Councillors and Council Staff to avoid 

investments or business activities in relation to which their potential 

access to confidential information might reasonably be 

perceived as giving them an unfair or improper advantage over 

other people. 

 

Security of information 
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Councillors and Council Staff should take care to maintain the 

integrity and security of confidential documents or information in 

their possession, or for which they are responsible. 

The State Records Act 1998 makes it an offence to abandon, 

dispose of, damage or alter a State record, or to neglect a State 

record in a way that causes or is likely to cause damage to the 

State record (s.21). A State record is any record made and kept, 

or received and kept, by any person in the course of the exercise 

of official functions in a public office, or for any purpose of a 

public office, or for the use of a public office (s.3(1)). 

Circumstances where confidentiality undertakings are 

inappropriate 

On occasion agencies will need to decide whether or not to 

enter into a confidentiality undertaking with a third party which 

will require the agency to keep certain information confidential 

that would otherwise be publicly available. 

Agencies and their staff should not enter into confidentiality 

undertakings which would have the potential to: 

 fetter their on-going regulatory functions 

 fetter any advisory role performed by the agency, or 

 make inaccessible to members of the public information 

that should be publicly available in the interests of 

transparency and accountability. 

 

For example, where agencies have in their possession the best or 

only evidence of unauthorised or unlawful activities that have 

caused damage or injury to private individuals, they should be 

wary of entering into confidentiality undertakings that would keep 

secret from those individuals both the evidence itself and the fact 

that the evidence exists. 

 

Legal advisers to regulatory agencies or their staff who are 

contemplating entering into confidentiality agreements about 

unauthorised activities should advise their client as to the 

potential for such agreements to: 

 fetter the body’s regulatory role 
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 fetter the adviser’s ability to give full and frank legal 

advice to staff of the agency unaware of the existence, 

or the subject matter, of the confidentiality undertaking. 

 

2.6. Rejecting bribes, gifts and benefits 

A reputation for integrity and professionalism can only be 

achieved and maintained if the community is confident that 

Council and Councillors and Council Staff are not influenced by 

gifts, benefits or bribes. 

Councillors and Council staff should be familiar with Council’s Gifts 

and Benefits Policy and refer to it when offered a gift or benefit. 

Gifts or benefits include free (or less than market value) 

accommodation, entertainment, hospitality and travel. Gifts or 

benefits would not include items or benefits that are essentially 

token or constitute moderate acts of hospitality. 

Councillors and Council Staff should not seek or accept any 

payment, gift or benefit intended or likely to influence the public 

official: 

 to act in a particular way (including making a particular 

decision) 

 to fail to act in a particular circumstance, or 

 to otherwise deviate from the proper exercise of their 

official duties. 

Councillors and Council Staff should also take all reasonable steps 

to ensure that their immediate family members are not the 

recipients of gifts or benefits which could give the appearance to 

an impartial observer of an indirect attempt to secure their 

influence or favour. 

It is important to consider not only the intention of the gift, but also 

what an impartial observer would think of a gift or benefit given to 

a public official.  

Things which could influence the perception of a gift or benefit 

would include: 

 the scale, lavishness or expense/cost/value 

 the frequency of occurrence, and 

 the degree of openness surrounding the occasion or 

gift. 
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 In its Report on Investigation into North Coast Land 

Development of July 1990, the ICAC identified three 

general rules designed to preserve the integrity of 

Councillors and Council Staff when dealing with the 

public. These rules were: 

 no public official should accept a payment or benefit 

from any person with whom he or she deals in their 

official capacity, even if no favour is sought or 

suggested. If he or she becomes aware of any payment 

or benefit from such source, over which he or she has no 

control, it must be made known publicly, and a serious 

question will arise as to whether he or she can continue 

to deal with the donor 

 no public official should display favour or bias toward or 

against any person in the course of his or her official 

duty, even if there is no payment or return favour. 

Equality of opportunity, including access, should be the 

norm, and 

 the appearance of impartiality should be respected 

and maintained, as well as impartiality in fact. 

If any offer or suggestion of a bribe is made directly or indirectly to 

a public official, the facts should be reported to General Manger 

or the Mayor at the first opportunity who is under a duty to report 

to the ICAC if they believe the matter concerns corrupt conduct. 

 

Circumstances where gifts or benefits may be acceptable 

Gifts or other benefits not essentially token or inconsequential in 

kind (including moderate acts of hospitality) should only be 

accepted: 

 where they are not obtained by virtue of the public 

official’s office or position, and 

 where a gift is given to a public official in a public forum 

in appreciation for the work, assistance or involvement 

of the public official or an agency and refusal to accept 

the gift would cause embarrassment or affront, and 

 if there is no possibility that the recipient might be, or 

might appear to be, compromised in the process, and 

 either: 
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- in circumstances approved by the principal officer 

of the agency, or 

- with the formal written approval of the principal 

officer, preferably obtained beforehand. 

 

Approval of the principal officer should only be given where the 

acceptance of the gift is unlikely to be seen by an ‘impartial 

observer’ to create a conflict of interest, or influence the 

performance of duties or functions. Relevant considerations would 

include such things as: 

 the nature of the main functions of the agency 

 the relationship between or potentially between, the 

giver/offerer and the agency 

 the type of gift or benefit offered or given, and 

 the frequency or regularity of gifts or offers from the 

same source. 

 

Generally speaking, token gifts and moderate acts of hospitality 

could include: 

 

 gifts of single bottles of reasonably priced alcohol to 

individual Councillors and Council Staff at end of year 

functions, public occasions or in recognition of a 

presentation, 

 free or subsidised meals and/or beverages provided 

infrequently (and/or reciprocally) by representatives of 

other public sector agencies or Federal Government 

departments or agencies, and 

 free meals and/or beverages provided to Councillors 

and Council Staff who formally represent their agency 

at government-related functions. 

 

Gifts and benefits register 

Council has a gifts and benefits register to record the gifts and 

benefits that are given to staff and Councillors , who they were 

from,  whether staff or Councillors were allowed to retain non-
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token gifts or benefits, and if so authorised by whom and on what 

basis. 

 

2.7. Using public resources 

Public resources should only be used by Councillors and Council 

Staff for official purposes. 

 

Code of Conduct 

Section 9.1 of the Hunter’s Hill Council Code of Conduct states: 

 

You must use council resources ethically, effectively, 

efficiently and carefully in the course of your public or 

professional duties, and must not use them for private 

purposes (except when supplied as part of a contract 

of employment) unless this use is lawfully authorised 

and proper payment is made where appropriate. 

 

Use of public resources generally 

Any facilities provided by Council  for use by Councillors and 

Council Staff in performing their duties or functions (such as 

transport, stationery or telephones) should be used strictly for 

those duties or functions and for no other purpose. However, 

Council may permit occasional and minor use of some 

equipment for private purposes, e.g., occasional local telephone 

calls or photocopying of a few pages. 

 

Councillors and Council Staff should avoid any action or situation 

which could create the impression that public property, official 

services or public facilities are being improperly used for their own 

or any other person or body’s private benefit or gain. 

 

Use of employer communication devices 

Councils Access and Use of Internet and Email Policy sets out 

clear guidelines for the appropriate use of internet and email 

facilities by Councillors and Council staff. 
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Using Council’s computer resources to search for, access, 

download or communicate any material of an offensive, 

obscene, pornographic, threatening, abusive or defamatory 

nature is unacceptable and in most cases is likely to constitute a 

disciplinary offence.  

 

2.8. Disclosing wrong doing  

Councillors and Council Staff should disclose any wrong doing by 

their colleagues or agency as soon as is reasonably practicable 

after they become aware of it. 

 

Councillors and Council Staff are under an obligation to observe, 

promote and encourage the highest standards of honesty and 

integrity and to avoid conduct which could suggest any 

departure from them.  This obligation includes a duty to report 

dishonesty or wrong conduct either or to an external agency such 

as the NSW Ombudsman the ICAC or the Department of Local 

Government. 

All disclosures must be made in accordance with Council’s 

Internal Reporting Policy which is based on the Protected 

Disclosures Act 1994. 

 

Without such disclosures it will often be unlikely that the dishonesty 

or wrong conduct would have otherwise been uncovered and 

therefore likely that such wrong doing would have continued. 

 

It is equally important to sanction those who make vexatious 

claims where the complainant had good reason to believe the 

complaint was false, or where complaints are made solely to 

avoid dismissal or other disciplinary action. 

See also 2.1 Acting ethically. 

3. PUBLIC INTEREST AND CONFLICT OF INTERESTS 

3.1. Acting in the public interest 

Councillors and Council Staff should perform their official functions 

and duties, and exercise any discretionary powers, in ways that 

promote or preserve the public interest, i.e. for the common 

good. 
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The concept of the ‘public interest’ is incapable of precise 

definition as there is no single immutable public interest. However 

it is considered that the interest of the public is often distinct from 

the interests of an individual or group of individuals as the public 

interest extends beyond the interest of an individual or possibly 

even a group of individuals.  

 

3.2. Avoiding conflict of interests 

Councillors and Council Staff should avoid situations in which their 

private interests conflict or might reasonably be perceived to 

conflict with the impartial fulfillment of their official duties and the 

public interest. Councillors and Council Staff should not allow the 

pursuit of private interests to interfere with the proper discharge of 

their public duties. 

 

Identifying or managing either potential or real conflicts of 

interests should be done in accordance with Council’s Conflict of 

Interests Policy.  

 

The meaning of the term ‘conflict of interests’ 

The term ‘conflict of interests’ refers to situations where a conflict 

arises between public duty and private interest. The term refers to 

circumstances where a Councillor or staff member could be 

reasonably perceived to be influenced, by a private interest 

when performing an official function.  

 

Conflict of interests can involve pecuniary interests (ie, financial 

interests or other material benefits or costs) or non-pecuniary 

interests (e.g., political, religious, recreational, family or other 

interests). They can involve the interests of the Councillor or 

member of staff, or members of their immediate family or 

relatives, business partners or associates, or friends (where their 

interest is known).  

 

Conflict of duties 
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A distinction can be drawn between ‘conflict of interests’ 

involving actual, potential or reasonably perceived conflicts 

between public duty and private interests, and ‘conflict of duties’ 

involving a conflict between competing or incompatible public 

duties. For example, a conflict of duties arises where Councillors 

hold more than one official position which requires them to 

address competing objectives or interests. 

 

4. ACCOUNTABILITY 

4.1. Accepting scrutiny 

Councillors and Council Staff should submit themselves willingly to 

whatever public or official scrutiny is appropriate and applicable 

to their position, duties or activities. 

 

Proper accountability enhances public confidence in 

government and the public sector and helps to ensure that 

government is properly responsive to the interests of the people. 

Councillors and Council Staff are accountable for their decisions 

and conduct to their supervisors, their agency, their Minister and 

the Government of the day (where applicable), the Parliament, 

and ultimately the people of NSW (or their communities in the 

case of councils). 

 

Accountability is primarily achieved through having policies, 

practices and records that can be scrutinised by others. 

 

Council tries to ensure that its policies and processes are as clear 

and as transparent as possible and that comprehensive records 

of all activities are kept.  

The Council Charter to the Local Government Act both 

emphasise the need for proper accountability to their local 

communities. 

 

Systems for ensuring proper scrutiny 

 

Council should ensure that appropriate internal governance 

structures, systems and practices are in place to ensure that: 
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 staff are held properly responsible and accountable for 

their conduct, performance and use of public resources 

 compliance with applicable procedures and practices is 

effectively recorded and monitored, and 

 activities are carried out in ways which are legal, fair, 

reasonable and professional. 

4.2. Recordkeeping 

Councillors and Council Staff must make and keep full and 

accurate records of their official activities (s.12(1), State Records 

Act) including the decisions they make and the reasons for those 

decisions. 

 

Good recordkeeping assists in improving accountability and 

provides for transparent decision-making. 

 

Agencies and their staff create and maintain records as evidence 

of business activities and transactions. This evidence: 

 

 enables the agency and its staff to meet legislative and 

regulatory requirements 

 protects the interests of the agency and the rights of staff 

and members of the public 

 supports better performance of business activities 

throughout the agency by documenting organisational 

activities, development and achievements and 

facilitating consistency, continuity and productivity in 

management and administration 

 provides protection and support in litigation, including the 

better management of risks associated with the existence 

or lack of evidence of agency activity, and 

 supports research and development activities. 

 

Each agency is obliged to establish and maintain a records 

management program (s.12(2), State Records Act). Such a 
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program helps ensure that records are made, maintained and 

managed systematically, through: 

 accountable and consistent policies, standards and 

practices, and 

 efficient and effective records management systems and 

services. 

 

Councillors and Council Staff should also be aware of the legal 

and administrative requirements which apply for the retention of 

public records. In this regard ‘state records’ include all documents 

of any kind made or received in the course of official duties by 

any person employed in a public office. 

 

Councillors and Council Staff responsible for or in possession of 

public records must ensure that they are kept secure against 

unauthorised access, alteration, loss or destruction. 

 

The following advice is published by State Records: 

Meetings 

Make sure that someone has been delegated to make a record 

of the meeting, whether minutes or a simple summary of 

decisions. Ensure that decisions are clearly recorded. Record any 

dissent by participants. 

Circulate the minutes or record of the meeting to other 

participants and sign or otherwise confirm the accuracy of the 

record. 

Conversations 

Make a record of significant business you conduct via the 

telephone or face to face. 

 Significant business can include: 

 providing advice, instructions or recommendations; 

 giving permissions and consent; and 

 making decisions, commitments or agreements. 
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Transcribe voicemail messages, or capture the message directly 

into your organisation’s official records system. 

Decisions and recommendations 

Document the reasons for decisions or recommendations that you 

make. 

Correspondence 

File or attach email, letters, faxes and internal memos (sent or 

received) that relate to the work you do onto official files within 

your organisation’s paper or electronic records system. 

Drafting documents 

File copies of drafts submitted for comment or approval by others, 

and drafts containing significant annotations, into your 

organisation’s official records system. 

 

4.3. Giving access to information 

Information is held by government agencies (both State and 

local) on behalf of the people of this State. They have a right to 

know what has been or is being done or contemplated by 

government, unless there are good and lawful reasons for access 

to be restricted. 

 

Open government 

Agencies should engage in an active approach to the disclosure 

of information, where appropriate including: 

 pro-active disclosure (voluntary publication of useful 

information) 

 informal disclosure (automatic release on request) 

 formal disclosure (presumption for release on application 

under the Freedom of Information Act – the FOI Act), and 

 FOI reporting (summaries of affairs, statements of affairs 

and FOI annual reporting). 
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Pro-active disclosure 

Agencies should regularly review the information they make 

available for the assistance of members of the public to 

determine whether it is comprehensive, accurate and up-to-date. 

Informal disclosure 

Agencies should, whenever possible, routinely disclose information 

of interest to the public. To this end agencies should consider: 

 identifying any documents which they are required by law 

to make available for inspection and purchase, either 

under the FOI Act (s.15(1)) or under any other legislation 

which applies to the agency (eg, s.12 of the Local 

Government Act 1993 in relation to councils), and 

 classifying their documents and identifying those that can 

be released: 

-  informally when a request is made for these documents 

-  if appropriate, under the provisions of the FOI Act (in the case 

of most agencies this should only consist of a relatively limited 

number of documents), and/or 

 identifying commonly requested categories of 

documents, where relevant and determining whether it is 

necessary to deal with such requests formally under the 

FOI Act. 

Formal disclosure 

Members of the public have rights of access to government 

information: 

 under the FOI Act, subject only to the exemptions set out 

in that Act 

 under the Privacy and Personal Information Protection Act 

(the PPIP Act) to access personal information about them, 

again subject to the exceptions set out in the FOI Act 

 under the Local Government Act (s.12) to considerable 

information held by local councils.  
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 Council Staff should facilitate such requests for information 

in accordance with Council’s Access to Information 

Policy. Agencies and their staff should regard the above 

mentioned requirements as minimum requirements. 

Wherever possible they should make information available 

by administrative means without falling back on the 

formal rights, obligations and procedures set out in these 

Acts. 

 If applications under the FOI Act for access to documents 

are to be refused, the applicant should be given a full 

written explanation, in plain language, which sets out the 

reasons for refusal and the findings on any material 

questions of fact underlying those reasons, together with a 

reference to the sources of information on which those 

findings are based (as required by section 28(2)(e) of the 

FOI Act). If applications under the PPIP Act are to be 

refused, a full explanation should be provided to the 

applicant. 

 Agencies should actively promote the disclosure/provision 

of information to the public through: 

 formal FOI applications for access to documents 

 routine or automatic disclosure of specific records on 

request, and 

 active provision of general information about the agency 

(including the role, procedures, powers and jurisdiction), 

as well as any other information relevant to persons who 

use the agency’s services or are subject to regulation by 

the agency (in the form of booklets, leaflets, pamphlets, 

summaries of affairs, statements of affairs and the like). 
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4.4. Reviewing performance 

It is a fundamental principle of good public administration that 

the conduct and performance of Councillors and Council Staff 

should be adequately and regularly reviewed. 

 

Agencies should maintain appropriate management structures, 

systems and practices to ensure that the performance of staff is 

reviewed regularly and any information gathered as a result is 

used to improve the operations of the agency. Effective 

performance management enhances the likelihood of the 

achievement of agency goals and proper implementation of 

government policy. 

 

4.5. Correcting mistakes 

Councillors and Council Staff should take appropriate action to 

correct any mistakes or errors of which they become aware. 

 

Agencies and their staff must ensure that any mistakes, errors, 

oversights or improprieties (whether personal or organisational) 

are rectified, once identified. Such rectification should be both 

voluntary and prompt. 

 

There are also statutory obligations that apply in relation to the 

correction of information concerning a person’s ‘personal affairs’ 

under the FOI Act (ss.39-46) and ‘personal information’ under the 

PPIP Act (s.15). 

 

For further details see 4.6 Acting ethically where maladministration 

has caused detriment; 4.7 Providing redress for maladministration; 

and 5.10 Respecting privacy. 

 

4.6. Acting ethically where maladministration has caused 

detriment 

Members of the public have a right to expect a high standard of 

ethical conduct from Councillors and Council Staff and agencies 

in dealing with cases where they have suffered detriment arising 
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out of maladministration for which an official or agency is 

responsible. 

 

As a general proposition it can be argued that in a democracy 

the public interest in holding the State accountable for its actions, 

particularly where those actions have caused detriment to private 

individuals, should override the public interest in protecting the 

resources/revenue of the State. 

 

It is government policy that public sector agencies should be 

model litigants. It can just as strongly be argued that public sector 

agencies should be model citizens. People are entitled to rely on 

public officials and public sector agencies doing the right thing. 

 

By their nature and powers, Councils are in a different position to 

private sector agencies. It is not appropriate for Councils to take 

advantage of their relative position of strength (for example in 

relation to resources, powers, knowledge and the like) to avoid or 

reduce their potential liability and any obligation to provide 

redress. 

 

Where a person suffers detriment arising out of maladministration, 

Councils need to accept responsibility to address the problems 

they have caused. Councils have an obligation to act fairly and 

reasonably towards members of the public who have suffered 

detriment arising out of maladministration for which the agency is 

responsible or could reasonably be considered to be responsible, 

whether or not a person has legal entitlement to redress. 

 

Agencies should therefore take appropriate steps to rectify a 

situation where, because of maladministration, the agency: 

 has directly caused detriment to a person, or 

 has failed to provide a benefit or entitlement to a person 

who is entitled to receive it, or in relation to whom the 

agency has a legal obligation to provide it, or 
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 has failed to perform a statutory duty and this has allowed 

or caused detriment to a person, or 

 would likely be found liable at law to pay damages or 

compensation (if all information known to the agency was 

placed before the court or tribunal). 

 

In the circumstances listed above, at a minimum Councils should: 

 explain what occurred (which could be in general terms) 

and make an apology (see 4.8 Apologies, below) to the 

person who has suffered detriment, and/or 

 where appropriate, negotiate a settlement (eg, an act of 

grace payment) with the person who has suffered 

detriment that is fair and reasonable in the circumstances 

(without necessarily admitting responsibility or liability). 

A model approach to accountability would also include making 

available to the person who has suffered detriment, all relevant 

information in the possession of the agency, on request. 

 

Circumstances in which this approach may not be appropriate 

might include: 

 where an agency or government owned entity is 

operating commercially in a commercial environment (ie, 

it has no regulatory powers or public policy objectives); or 

 where disclosure would detrimentally affect public safety; 

or 

 where disclosure would clearly be contrary to the public 

interest. 

 

4.7. Proving redress for maladministration 

Any person detrimentally affected by maladministration should, 

wherever practicable, be put back in the position that they would 

have been in had the maladministration not occurred.  
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Agencies have a duty to provide appropriate redress where 

members of the public have been detrimentally affected by 

maladministration. This duty is owed to all persons affected by 

maladministration whether or not they have complained to the 

agency, to the Ombudsman, or other relevant watchdog 

agency, or have any legal entitlement to redress. 

 

Nature and scope of redress 

Where it is not practicable to put a person in the position that they 

would have been in had the maladministration not occurred, 

particularly where the detriment is not amenable to financial 

quantification, that person should be offered other options aimed 

at satisfying their legitimate concerns in ways that are reasonable 

and fair to all parties. 

 

Redress should be fair and reasonable, provide a comprehensive 

resolution of the issue, be properly responsive and procedurally 

sound, and be provided in a timely manner. 

 

Redress for maladministration should be: 

 appropriate and proportional to the detriment caused by 

the maladministration, and 

 fair to both the person detrimentally affected and the 

agency concerned (having regard to the circumstances). 

 

Ethical principles that agencies should adhere to in providing 

redress include: 

 offers of compensation to people detrimentally affected 

by maladministration should be calculated on the basis of 

what is fair and reasonable in the circumstances and an 

agency should not take advantage of its relative position 

of strength in an effort to minimise payments 
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 people detrimentally affected by maladministration 

should be provided with adequate information on the 

details of any offer and the reasons for the agency’s 

decision to accept, partially accept or reject their claim 

 people detrimentally affected by maladministration 

should not be required to waive their rights where only 

partial settlement is made, and 

 agreements made in ignorance of the detrimentally 

affected person’s rights are not fair or reasonable, and 

may not be valid. 

 

An important element in the provision of redress is that it be 

granted in a timely manner. An agency is much more likely to 

have the confidence of its customers and the public in general if 

it listens to complaints and moves quickly to resolve or deal with 

them appropriately. 

 

Seeking legal advice concerning redress 

Fairness and reason dictate that decisions concerning redress are 

not based solely on legal considerations. 

 

Where agencies seek legal advice on whether to provide redress, 

or the nature and scope of the redress that should be offered, it is 

important that agencies make clear to their legal advisers 

(whether in-house or external) that what is being sought is an 

objective opinion NOT a ‘best defence’ to legal liability. Decision-

makers should not base their decisions on narrow interpretations 

of the law, or on legalistic or overly technical grounds, with little or 

no consideration being given to the context and merits of each 

individual case, (see 7.3 Seeking legal advice below). 
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Options for redress 

Options for redress can be grouped into the following categories: 

 communication with the person who has suffered 

detriment as a result of maladministration, options 

including providing explanations, giving reasons for 

decisions or giving apologies 

 rectification of the maladministration that caused 

detriment (ie, acting to correct the original action or 

inaction), options including reconsidering the conduct 

and taking action that should be taken, stopping action 

that should not have been started, ensuring compliance 

with the law or policy, or correcting records that are 

inaccurate 

 mitigation of the adverse consequences of 

maladministration, options including ceasing action that 

has caused detriment, repairing physical damage to 

property or the environment, replacing damaged or lost 

property, refunding fees or charges, or waiving fees, 

charges or debts 

 satisfaction of the reasonable concerns of the person who 

has suffered detriment through non-material means, 

options including actions of a symbolic nature such as an 

apology on behalf of the agency (discussed in more 

detail at 4.8 below), public acknowledgments of the 

wrong done, or the entering into of undertakings to take 

action or to ensure that the conduct will not occur again, 

and/or 

 compensation for the detriment sustained, options 

including restitution for loss or damage to property, injury 

or damage to health, reimbursement for costs incurred 

arising out of the maladministration. 
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4.8. Apologies 

When things go wrong, many complainants demand no more of 

an agency or its representatives than to be listened to, 

understood, respected and, where appropriate, provided with an 

explanation and apology. 

 

Where an apology is warranted it can have great impact if given 

immediately and in a sincere manner. Even if an apology is not 

warranted, the act of apologising can be a potent way to 

appease an aggrieved person. Regardless of who is in the wrong, 

a prompt and sincere apology for any mistakes or 

misunderstandings is likely to work wonders. It often will avoid 

escalation of a dispute and the significant cost in time and 

resources that can be involved. 

 

Are apologies an admission of liability? 

In the past public sector agencies and public officials were 

reluctant to apologise as this could be taken as an admission of 

liability leaving them open to action through the courts from 

persons seeking compensation. This situation changed for the 

better with the commencement of amendments to the Civil 

Liability Act 2002 on 6 December 2002. Part 10 of the Act provides 

that an apology (including an expression of sympathy or regret) 

does not constitute an admission of liability, and will not be 

relevant to the determination of fault or liability, in connection 

with civil liability of any kind nor can it be admitted into evidence 

in a court hearing as evidence of fault or liability (other than the 

categories of civil liability excluded by section 3B of the Act). 

The Act sets out the general effect of an apology on liability in the 

following terms: 

‘(1) An apology made by or on behalf of a person in 

connection with any matter alleged to have been caused by 

the person:  

(a) does not constitute an express or implied admission of 

fault or liability by the person in connection with that matter, 

and  

(b) is not relevant to the determination of fault or liability in 

connection with that matter. 
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(2) Evidence of an apology made by or on behalf of a person 

in connection with any matter alleged to have been caused 

by the person is not admissible in any civil proceedings as 

evidence of the fault or liability of the person in connection 

with that matter.’ (s.69) 

The Act therefore provides that an apology made by a person 

who is, or who subsequently becomes, a defendant in civil 

proceedings will not, of itself, have any detrimental effect on the 

person’s defence in the proceedings. However, special 

circumstances apply in a case of alleged defamation (referred to 

below). 

 

How should an apology be worded? 

An apology is defined in the Act as ‘an expression of sympathy or 

regret, or of a general sense of benevolence or compassion, in 

connection with any matter whether or not the apology admits or 

implies an admission of fault in connection with the matter’. (s.68) 

There are many different ways to make an apology. The most 

appropriate form and method of communication of an apology 

will depend on the circumstances of the particular case, the 

detriment suffered, and what is hoped to be achieved by giving 

the apology (for example restoration of reputation, 

acknowledgement of the wrong done, reconciliation, assurance 

that a problem has been addressed or will not recur). 

In principle, the most effective apologies are given promptly and 

sincerely and incorporate the following elements: 

 scope - a description of the relevant act or omission to 

which the apology applies 

 detriment - recognition that the affected person has 

suffered some detriment (which could include 

embarrassment, damage or loss) and acknowledgement 

of the types of detriment suffered (including both 

detriment immediately caused by the act or omission and 

any consequential detriments) 

 cause - an explanation as to how the act or omission 

came about 1 

 responsibility – an acceptance of fault, responsibility or 

accountability (which could include a statement as to 
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whether the act or omission was discretionary or 

unintentional) 

 apology - an expression of sorrow, sympathy or regret or 

of a general sense of benevolence or compassion, 

 action taken or proposed - the statement of the action 

taken or specific steps proposed to address the grievance 

or problem and to ensure it will not recur.2 

Notes  

1. Care should be exercised in relation to any statements 

as to how an act or omission occurred because, 

although the protection extends to the apology and 

information conveyed in the apology would not 

therefore be admissible, the apology may convey 

information that can be used to obtain information in 

an admissible form in other ways for use in Court 

proceedings. 

2. In proceedings relating to liability for negligence, the 

subsequent taking of action that would (if taken 

earlier) have avoided a risk of harm does not of itself 

give rise to or affect liability in respect of the risk or 

constitute an admission of liability in connection with 

the risk (s.5C of the Act). 

In the limited circumstances (discussed below) where the 

protections of the Act do not apply to an apology, it may still be 

appropriate to offer an expression of sympathy or regret. 

What apologies are not protected by the Act? 

The protection under the Act does not apply to all civil 

proceedings. Part 10 of the Act does not apply to a number of 

causes of civil liability that are excluded from the operation of the 

Act by section 3B.  

 

The types of civil liability that are not covered by the protection 

for apologies can be briefly summarised as liabilities for: 

 an intentional violent act done with intent to cause injury or death 

(including sexual assault or misconduct) 

 the contraction of a dust disease 
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 personal injury allegedly caused by smoking or the use of 

tobacco products 

  economic loss, non-economic loss or psychological/psychiatric 

injury to an injured person and liability for the compensation of 

relatives of a deceased person that arises: 

- from a motor accident (or transport accident as defined 

in the Transport Administration Act 1988) to which the 

Motor Accidents Act 1988 applies 

- from a motor accident or public transport accident to 

which the Motor Accidents Compensation Act 1999 

applies 

 damages payable by an employer for the injury of a worker or the 

death of a worker resulting from or caused by an injury 
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PART B – GOOD ADMINISTRATIVE PRACTICE 

 

5. FAIRNESS AND RESPECT FOR THE INDIVIDUAL 

5.1. Acting reasonably 

Discretionary power must always be exercised reasonably, 

according to the circumstances of each case. 

Councillors and Council Staff should always act in ways that are 

reasonable in the particular circumstances that apply. This includes 

a reasonable proportionality between the ends to be achieved and 

the means used by agencies and Councillors and Council Staff to 

achieve them. 

 

Where a decision-maker relies on technical advice (eg, engineering 

or legal advice), he or she should ensure that non-technical issues, 

such as the reasonableness of his or her conduct and the effects of 

possible decisions, are not ignored. 

 

There is a moral or ethical obligation on Councillors and Council 

Staff to take lawful steps to mitigate the effects of rigid adherence 

to the letter of law where that results in, or is likely to result in, 

unintended and manifestly inequitable or unreasonable treatment 

of an individual or organisation. 

 

For further information on mitigation see 1.1. The moral or ethical 

obligation to mitigate the effects of rigid adherence and 6.3 

Exercising discretionary powers appropriately. 

 

5.2. Acting impartially 

Councillors and Council Staff should perform their duties impartially, 

particularly when exercising statutory discretionary powers or 

delegated authority. Councillors and Council Staff must not act as 

decision-makers in relation to any matter in which they have an 

interest. 

It is essential that Councillors and Council Staff give adequate 

consideration to all relevant and material facts and circumstances 

prior to making decisions, particularly where they affect the rights or 

interests of members of the public. Unless specifically provided by 

statute, all decisions by Councillors and Council Staff should be 

made on the basis of merit. 
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Councillors and Council Staff must be objective and unbiased when 

making decisions. 

See also 3. Public interest and conflicts of interest. 

 

5.3. Acting fairly 

Fairness is an essential component of good decision-making. It is an 

implied condition of the granting of discretionary or statutory power 

to Councillors and Council Staff that it be exercised fairly. 

 

Acting fairly includes acting honestly, in good faith, reasonably and 

impartially, as well as providing procedural fairness. 

 

People are generally far more likely to accept a decision that may 

not be favourable to their interests if they believe it was made fairly. 

This includes: 

 the procedures used to come to the decision 

 the criteria on which the decision was made, and 

 the conduct and approach of the decision-maker. 

 

For people to feel that they have been treated fairly it is important 

that: 

 they be treated with respect (including courtesy and 

sensitivity) 

 they are informed of the procedures to be followed and their 

rights 

 the matter is dealt with in accordance with transparent and 

approved procedures and criteria 

 they are given an adequate opportunity to put their case 

(and preferably an opportunity to respond to any counter 

arguments and/or incorrect information) 

 their views are considered prior to the decision being made 

 they believe the decision-maker is impartial 

 the matter is dealt with and decided consistently with like 

matters (where relevant), and 

 they are advised of the reasons for the decision. 
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See also 2.2 Acting honestly; 2.3 Acting in good faith; 5.1 Acting 

reasonably; 5.2 Acting impartially; and 5.4 Providing procedural 

fairness. 

 

5.4. Providing procedural fairness 

The rules or principles of procedural fairness (i.e., natural justice) must 

be observed by Councillors and Council Staff when exercising 

statutory powers which could  affect the rights, interests or 

legitimate expectations of individuals. 

Wherever possible, persons whose interests are, or are likely to be, 

directly adversely affected in a material way by any impending 

decision of Council or Council official should be identified and given 

adequate notice. When in doubt, it is best to notify. 

 

Put simply, procedural fairness involves informing people of the case 

against them, giving them a fair hearing, not being biased and 

acting on the basis of logically probative evidence. 

Depending on the circumstances which apply, procedural fairness 

may require an official or an agency to: 

 inform any person: 

- whose interests are or are likely to be adversely 

affected by a decision, that a decision is to be made 

and any case they need to make, answer or address 

- who is the subject of an investigation of the substance 

of any allegations against them or the grounds for any 

proposed adverse comment in respect of them (at an 

appropriate time) 

 provide any such person with a reasonable opportunity to put 

their case, or to show cause, whether in writing, at a hearing 

or otherwise, why contemplated action should not be taken 

or a particular decision should or should not be made 

 consider any submissions so made 

 make reasonable inquiries or investigations before making a 

decision 

 ensure that no person decides a case in which they have 

direct interest 

 act fairly and without bias in making decisions 

 conduct an investigation or address an issue without undue 

delay. 
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Any person the subject of an investigation by an agency or its staff is 

generally entitled to be informed of: 

 the substance of allegations against them, and 

 the substance of any grounds for proposed adverse 

comment or adverse findings. 

 

While a person should be informed of the substance of the 

allegations against them and proposed adverse comment, this does 

not require all the information in the investigator’s possession 

supporting those allegations to be disclosed to that person. Indeed it 

may damage the effectiveness of the investigation to show the 

investigator’s hand completely by offering too much information too 

early to the person the subject of complaint. 

 

The purpose of procedural fairness is to give persons whose rights or 

interests may be affected by a decision the opportunity to put 

forward arguments in their favour, show cause why proposed action 

should not be taken, deny allegations, provide evidence to rebut 

allegations or claims, explain allegations or present an innocent 

explanation, and/or provide mitigating circumstances. 

 

5.5. Respecting differences and avoiding discrimination 

Councillors and Council Staff should respect the pluralism and 

cultural diversity of our society and avoid any conduct that is 

unlawful or unfairly discriminatory. 

 

Avoidance of discrimination and harassment 

Decisions or the provision of services or facilities which favour one or 

more people over others are, by their very nature, inevitably 

discriminatory and therefore partial (eg, additional assistance for 

people with special needs). However, such decisions and actions by 

officials are not necessarily unacceptable unless they unfairly or 

unlawfully discriminate against an individual or group. Such 

unacceptable discrimination is: 

 unfair – if arising from such things as arbitrary action, error, 

failure to consider  relevant factors, consideration of 

irrelevant factors, or 

 unlawful – if proscribed by statute. 
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The Anti-Discrimination Act 1977 (the ADA) makes certain types of 

discrimination unlawful in certain areas of public life. While the Act 

includes a range of exceptionsand exemptions, in general terms the 

ADA prohibits discrimination in the following circumstances. 

Grounds 

 race – includes colour, nationality, descent and ethnic, 

ethno-religious or national origin 

 sex – includes pregnancy and sexual harassment 

 age 

 marital status – includes single, married, de facto, widowed 

 disability – includes presumed, actual, past, present or 

future disability and  includes physical, intellectual, and 

psychiatric disability, learning and  emotional or 

behavioural disabilities, and the presence in a person’s 

body of  any organism capable of causing disease 

or illness, for example HIV 

 homosexuality or lesbianism – including people thought to 

be homosexual or  lesbian 

 transgender – including people thought to be transgender 

 carers’ responsibilities (only in work situations). 

It is also unlawful to discriminate against a person because of the 

race, sex, age, marital status, disability, homosexuality, transgender 

status, or carer’s responsibilities of one of their relatives or associates. 

Areas 

The areas of public life covered by the ADA include: 

 provision of goods and services, including those provided 

by a public sector  agency or a council 

 education 

 work 

 accommodation, and 

 the activities of registered clubs. 

Vilification 

The ADA also prohibits homosexual, racial, transgender, and 

HIV/AIDS vilification. Vilification means any public act that could 

incite hatred, contempt or severe ridicule against a person on one 

of these grounds. 

Victimisation 
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It is generally unlawful to subject a person to a detriment because 

they have made a complaint of unlawful discrimination or 

harassment. 

Types of discrimination 

Direct discrimination occurs where a person is treated less 

favourably, on one of the grounds under the ADA. 

Indirect discrimination can occur where there is a requirement such 

as a rule, policy or procedure that is the same for everyone, but 

which has an unequal or disproportionate effect or impact on 

certain groups as compared to others and which is not reasonable 

in all the circumstances. 

Harassment can constitute unlawful discrimination. Harassment may 

be described as any form of unwelcome conduct or behaviour that 

would offend, humiliate or intimidate a person on one of the 

grounds under the ADA. 

Federal legislation 

Federal anti-discrimination legislation also exists concurrently with 

NSW legislation and covers most of the grounds under the ADA. This 

legislation is the Sex Discrimination Act 1984 (Cth), Racial 

Discrimination Act 1975 (Cth), and Disability Discrimination Act 1992 

(Cth). 

 

Acceptance and appreciation of diversity 

Councillors and Council Staff should act in a manner which is 

consistent with the Charter of Principles for a Culturally Diverse 

Society which provides that: 

1. All individuals in NSW should have the greatest possible 

opportunity to contribute to, and participate in, all levels of 

public life. 

2. All individuals and public institutions should respect and 

accommodate the culture, language and religion of others 

within an Australian legal and institutional framework where 

English is the primary language. 

3. All individuals should have the greatest possible opportunity 

to make use of and participate in relevant activities and 

programs provided and/or administered by NSW government 

institutions. 

4. All NSW public institutions should recognise the linguistic and 

cultural assets in the NSW population as a valuable resource 

and utilise and  promote this resource to maximise the 

development of this State. 
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Councillors and Council Staff should always act in a manner that is 

inclusive and respectful of people, which appropriately takes into 

account: 

 linguistic, cultural, religious, ethnic, national or racial 

backgrounds 

 physical, mental or intellectual attributes or disabilities 

 age, or 

 gender or sexual orientation. 

Patience and sensitivity 

A commitment to patient and sensitive service is important. The 

people of NSW are very diverse. Barriers to communication due to 

age, limited English skills, other cultural differences, education or 

physical or intellectual disability affect a significant proportion of the 

members of the community. Councillors and Council Staff should 

therefore be particularly conscious of the need to demonstrate 

patience and sensitivity in dealing with these members of the 

community. 

See also 6.11 Providing quality service. 

 

5.6. Giving reasons for decisions 

The giving of reasons is one of the basic principles of good 

administration and is often a requirement of procedural fairness. 

Members of the public are entitled to an explanation as to why 

there has been an exercise of power that was adverse to or 

otherwise directly affected their interests. 

 

The purposes of reasons 

Where a decision is required to be made by a public official, there is 

at least one alternative decision that could have been made. The 

simplest circumstances would be a yes/no option. Alternatively, 

depending on the discretions available to the decision-maker, it 

may be a yes, a partial yes, a deferred yes, a conditional yes, a time 

limited yes or a no. The reasons given for such a decision (other than 

a simple yes) should at least be sufficient to enable the recipient to 

understand why that particular decision was made and not any of 

the other potential decisions that could have been made. The 

giving of reasons also serves a number of other vital purposes, 

including: 
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 1.  Transparency: 

 A person affected by a decision is better able to see: 

- the facts and reasoning that were the basis for the 

decision 

- that the decision was not made arbitrarily or based on 

mere speculation or suspicion 

- to what extent any arguments they put forward have 

been understood, accepted or formed a basis for the 

decision 

- whether they have been dealt with fairly 

- whether or not they should exercise any rights of 

objection, review or appeal 

- the case they will have to answer or counter should 

they wish to exercise any right of objection, review or 

appeal that may be available. 

 A person affected by a decision is also better able to adjust 

his or her position to ensure that if the discretion is exercised 

again he or she is more likely to succeed or will not be 

adversely affected. 

  

 2.  Accountability: 

 Decision-makers who are required to give reasons have a 

greater incentive to base their decisions on acknowledged 

facts. 

 Supervisors and managers are better able to see if legal 

requirements, agency/government policies and standard 

practice have been complied with. 

 People or bodies with an external review role are in a better 

position to assess the decision, for example whether it was 

reached lawfully, based on relevant considerations, or based 

on the merits of the case. 

  

 3.  Quality: 

 Decision-makers who are required to give reasons have a 

greater incentive to: 

- rigorously and carefully identify and assess the 

relevant issues 

- properly justify recommendations and decisions. 

 Other decision-makers are able to apply decisions to future 

cases by using the reasons as guidance for the assessment or 

determination of similar issues. 
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Circumstances where reasons are particularly important 

Reasons should be given to adequately explain: 

 decisions which are not in accordance with a relevant 

established policy 

 decisions which are likely to detrimentally affect the rights or 

interests of individuals or organisations to any material extent, 

and 

 conditions attached to any approval, consent, permit, 

licence or other authorisation. 

 

Where a decision-maker makes a decision which is not in 

accordance with a relevant established policy, proper 

accountability demands that the reasons for the decision and for 

not following the policy should be recorded, either in the minutes of 

the meeting where a decision is made, in a report on the proposal in 

which such non-compliance was recommended, or in a file note or 

memorandum attached to the relevant file. 

 

Drafting of reasons 

Reasons should be drafted with their potential audience in mind. 

Reasons should be in plain English, and intelligible to a person with 

no legal or other relevant technical training. The language should 

be clear, unambiguous and not be merely a re-statement of or a 

quote from any relevant legislation. 

 

Scope of reasons 

It is not necessary for reasons to address each and every issue raised 

by an applicant/ complainant/party to proceedings, rather it is 

important they address the most substantial reasons for the decision. 

 

Content of reasons 

Statements of reasons should include: 

 identification of the decision to be made 

 the sources of all information relevant to the decision 

 an adequate statement of the evidence relied on (if the 

existence or otherwise of a fact is to be relied upon, it must be 

set out in the reasons) 

 the material questions of fact which arise from the evidence 

(a material fact is one on which the decision turns, eg, any 

essential preconditions set out in legislation or agency policy) 
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 findings on material questions of fact that may arise, including 

inferences drawn from those facts (if findings on a material 

fact are not set out it could be inferred that the fact was not 

considered) 

 whether, in relation to material facts, the evidence was 

accepted or rejected (where the evidence on a material 

fact is conflicting, reference should be made to the available 

evidence and why certain evidence was preferred) 

 the decision-maker’s understanding of the applicable law 

and any issues of law which arise (which may necessitate 

summarising, paraphrasing or quoting relevant legislation) 

 opinions or views on any such issues of law 

 if the decision-maker is adopting the recommendation of 

another person or body, the decision-maker’s reasons why 

this approach is being adopted 

 conclusions derived from the facts and the law. 

 

Contents of the communication 

The document in which a decision is communicated (be it a notice, 

form, letter, facsimile, report or the like) should contain four essential 

elements. 

1. Formal and procedural matters: 

 the identity of the decision-maker (which need 

only be ascertainable from the communication) 

 when the decision was made (and, if relevant, the 

date from which it operates or period within which 

it is effective) 

 the authority under which the decision was made 

(be it a section of an Act, a clause of a regulation, 

a provision of a policy or guideline, a delegation 

of authority or the exercise of a certain 

discretionary power) 

 whether any essential procedural steps have been 

taken or preconditions met. 

 

2. The decision - the decision itself (clearly and accurately 

set out) 

 

3. Reasons for the decision - as discussed earlier 

 

4. Rights of the person affected: 

 any rights of objection, review or appeal 

 any time periods within which such rights must be 

exercised. 
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5.7. Notifying rights of objection, appeal or review 

Members of the public should be informed of any rights of objection, 

appeal or review that are available to them. 

 

Members of the public should be adequately informed of any 

available rights of objection, appeal or review (both internal and 

external) where they are adversely affected by a decision, or a 

decision is otherwise one which they potentially might wish to 

challenge. 

 

Members of the public should be informed of any such rights 

whether or not there is a statutory obligation to do so. 

 

5.8. Providing for internal review of decisions 

All decisions made by an agency which directly affect the rights or 

interests of members of the public should be subject to an appeal 

mechanism, wherever practicable. 

 

Where an application or request for review of a decision is made, 

the decision should be reviewed afresh by a person: 

 who was not involved in making the decision being 

reviewed 

 who is not subordinate to the original decision-maker, and 

 who has the delegation to override the original decision.  

 

Reasons should be given for any decision to uphold or overturn the 

original decision. 

 

5.9. Correcting records 

Records made and held by Councillors and Council Staff and 

agencies should be complete, correct, up to date and not 

misleading. This is particularly important in relation to information 

about the personal affairs of members of the public that is available 

for use by an agency in the performance of its functions. 

Appropriate amendments should be made to records that are 

found to be incomplete, incorrect, out-of-date or misleading. This is 

particularly important where the records: 

 concern the personal affairs of any person, or 
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 could be used in ways that would affect the rights or interests 

of any person. 

 

The primary legal avenues for the amendment of records can be 

found in the Freedom of Information Act (Part 4) and the Privacy 

and Personal Information Protection Act (s.15). 

 

5.10. Respecting privacy 

Members of the public have a right to expect that information held 

by government concerning their personal affairs will not be 

unlawfully, unreasonably or improperly disclosed, or used for 

purposes other than that for which the information was originally 

collected. 

The Privacy and Personal Information Protection Act 1998 (PPIP Act) 

sets out 12 information protection principles which regulate the way 

public sector agencies must deal with personal information. The 

information protection principles regulate the collection, storage, 

use, access, correction and disclosure of personal information.  

The PPIP Act requires that public sector agencies must not do 

anything, or engage in any practice, that contravenes an 

information protection principle applying to the agency (s.21(1)). 

The PPIP Act also regulates the use of information held on public 

registers. Information on public registers must only be disclosed if the 

intended use is consistent with the purpose for which the register was 

established. Individuals have a right to request that their information 

be suppressed if they have concerns about their safety (Part 6). 

If a person believes that a public sector agency has used their 

personal information in a manner which breaches his or her privacy 

the person may request an internal review by that agency (s.53). If 

the person is not satisfied with the outcome of the review he or she 

may seek a further review by the Administrative Decisions Tribunal 

(s.55). 

It is important to note that there are criminal penalties under the PPIP 

Act for public sector officials who corruptly use or disclose personal 

information obtained in the course of their employment (s.62(2)). In 

addition anyone who incudes or attempts to induce a public sector 

official to corruptly disclose personal information (s.62(2)) or anyone 

who offers to supply or holds him or herself out to supply information 

which has been corruptly disclosed (s.63) is guilty of an offence 

under the PPIP Act. 
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Personal information about members of the public to or about which 

Councillors and Council Staff have had access or have become 

aware in the course of exercising their official functions should not 

be: 

 collected, used or disclosed in contravention of the PPIP Act 

or any Privacy Code of Practice made under that Act 

 misused (eg, used for the personal purposes of a public 

official, or for any other purpose which conflicts with the 

purpose for which the information was generated or 

obtained), or 

 unlawfully, unreasonably or improperly disclosed. 

 

5.11. Avoiding offence and embarrassment 

The personal behaviour and conduct of Councillors and Council 

Staff should support and uphold the reputation and standing of their 

agency and of the government of the day. 

 

When dealing with colleagues and members of the public, 

Councillors and Council Staff should be: 

 courteous and polite 

 helpful, and 

 sensitive to their rights. 

 

In the performance of their duties Councillors and Council Staff 

should also refrain from any form of conduct likely to cause any 

person unwarranted offence or embarrassment. 

 

It is misconduct for an ‘officer’ (as defined in the Public Sector 

Employment and Management Act 2002) to engage in any 

disgraceful or improper conduct. 

 

A public official should not make allegations which are unseemly or 

derogatory, are intended to vilify, insult or injure the reputation of, or 

which personally reflect on, or impute improper motives to, any 

other public official or member of the public. The only exceptions 

would be allegations or statements that are true, in the public 

interest and pertaining to a matter before the official for 

consideration or directly relevant to their official duties. 

See also 6.11 Providing quality service 
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5.12. Explaining denials of liability 

People who make liability or insurance related claims against 

government agencies are entitled to be given an adequate 

statement of reasons when their claims are rejected. 

 

Agencies with public liability claims made against them should 

ensure that they are properly and fairly dealt with and that 

claimants are quickly given meaningful answers to their claims. 

 

Agencies should hold their insurers accountable for giving accurate, 

comprehensible reasons to claimants for their decisions to reject 

claims. Agencies should not accept without question their insurers’ 

decisions to refuse the payment of claims, particularly when those 

decisions are made more on the basis of an estimation of the 

claimant’s likelihood of pursuing the matter through litigation than 

on any objective evaluation of whether or not the claim is justified. 

 

See also 4.6 Acting ethically where maladministration has caused 

detriment and 4.7 Providing redress for maladministration. 

  



HUNTER’S HILL COUNCIL POLICY REGISTER  

   

Code of Administrative Good Conduct 

CORP.S.6                           Adopted 26/06/2006               51 | P a g e  

6. COMPETENCE AND PROFESSIONALISM 

6.1. Providing advice to decision-makers 

Advice given by Councillors and Council Staff to decision-makers 

should be accurate, impartial, complete, and timely. 

 

Councillors and Council Staff should provide advice and reports to 

decision-makers, when appropriate or required, that are materially 

accurate, cover all the issues relevant to the matter, and contain 

relevant and appropriate recommendations. 

 

Prior to advice being given or reports made to decision-makers, it is 

important that adequate inquiries have been made to: 

 obtain all relevant information (employing equitable and 

impartial rocesses for gathering, collating and evaluating the 

information) 

 ensure that the available information is factually correct, and 

 establish that any applicable preconditions have been met. 

 

Contents of written advice 

Written advice on proposals or applications should, where relevant, 

cover such things as: 

 relevant law (both statutory and common law) 

 relevant government policy 

 relevant policies adopted by the public sector agency 

 relevant industry codes of practice 

 a summary of the outcome of any consultations and of all 

relevant submissions received 

 reference to all the considerations which should reasonably 

be taken into account in making a particular decision, 

including any relevant precedents 

 any facts relevant to the particular case 

 sufficient information to enable any decision-maker to 

understand the relevant issues 

 identification of options open to any decision-maker 
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 an assessment of these options, including (if only in summary 

form) the advantages, disadvantages, costs, and 

consequences of each option 

 an analysis of any financial or other significant implications 

which are relevant, and 

 one or more recommendations as to the appropriate course 

of action to be followed (i.e., any practice of preparing 

neutral reports should be discouraged). 

 

The rule against dictation 

Agencies and Councillors and Council Staff in management 

positions should not direct their staff as to the content of any advice 

or recommendations that the staff may make to the agency or to 

any decision-maker within the agency. However, staff may be 

directed: 

 to provide advice or a recommendation on a particular topic 

or in relation to a particular matter, or 

 as to the content of any advice, recommendation, report, 

letter or other document to be made by or in the name of 

the public sector agency or the public official who gives the 

direction. 

 

See also 1.2 Complying with orders. 

 

6.2. Being frank and candid 

Councillors and Council Staff are obliged by the law, codes of 

conduct and any applicable professional ethics to be frank and 

candid in the advice they give in the performance of their official 

functions, i.e., to be honest, open and sincere. 

 

The obligation to be frank and candid is not only an obligation to tell 

the truth, but to tell the whole truth. The dictionary definitions of 

‘frank’/’frankness’ and ‘candid’/’candour’ emphasise being open, 

unreserved, outspoken, sincere, honest, straightforward, blunt and 

undisguised. 
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The old argument that requirements of transparency inhibit frankness 

and candour in decision-making has been considered and 

dismissed in numerous judicial and tribunal decisions in a range of 

relevant jurisdictions, and is contrary to common law obligations and 

codes of conduct. 

 

Where such a claim is made by Councillors and Council Staff, it is 

likely to be indicative of a lack of proper understanding by them of 

their official roles and duties. 

 

The foundation of the obligation 

There is a common law obligation of fidelity on all employees. This 

obligation implies a duty in every contract of employment that the 

employee will act in good faith and will assist the employer by 

supplying information known to the employee which concerns the 

business and operation of the employer’s business. The common law 

duty to obey the lawful orders of employers includes an obligation to 

answer questions about how an employee has done his or her work 

or what they have done during working hours. This implies a duty on 

employees to be frank and candid with their employer, and 

representatives of their employer. 

 

Government policy, which finds its most relevant expression in the 

codes of conduct adopted for government and by agencies, also 

supports frankness and candour in the giving of advice.  

 

The Model code of conduct for NSW public agencies provides that 

“fairness, impartiality and integrity” are general principles applicable 

across the public sector. It states that: 

 

‘The people of New South Wales have a right to expect 

the business of the State to be conducted with 

efficiency, fairness, impartiality and integrity. Public 

employment carries with it a particular obligation to the 

public interest. It requires standards of professional 

behaviour from staff that promote and maintain public 

confidence and trust in the work of government 

agencies.’ 
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These principles are reflected in most public sector codes of 

conduct which emphasise fairness, honesty, integrity and 

impartiality. They also emphasise that information provided by 

Councillors and Council Staff should be clear to the intended 

audience, accurate, current and complete. 

 

It is relevant to note the following in the Code of Conduct and Ethics 

for Public Sector Executives: 

 

‘3.2 Advice provided by executives to the Minister and 

Government should be frank, independent, based on an 

accurate representation of the facts and as 

comprehensive as possible. This includes setting up the 

advantages, disadvantages, costs and consequences of 

the available options and, where appropriate, 

recommending a particular course of action.’ (emphasis 

added) 

 

Exceptions 

The only exceptions where it can be argued that confidentiality is a 

valid prerequisite for frankness and candour relate to high level 

decision-making and policy-making, legal professional privilege and, 

to a limited extent, internal working documents (prior to a final 

decision being made). Even then, it is a pre-condition that a 

detrimental effect can be reasonably anticipated in similar 

deliberative processes. There may be an argument that frankness 

and candour would be impaired by disclosure in relation to Cabinet 

documents, particularly those that disclose the actual deliberations 

of Cabinet. 

 

6.3. Exercising discretionary powers appropriately 

Discretionary powers must be exercised by Councillors and Council 

Staff and agencies in accordance with any applicable legal 

requirements, reasonably, impartially and avoiding oppression or 

unnecessary injury. 

 

Fetters on the exercise of discretionary power 

No public official has an unfettered discretionary power. 
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Relevant administrative law principles 

In exercising discretionary powers, various principles of administrative 

law require decision-makers to: 

 use discretionary power for a proper purpose (ie, only within 

the scope and for the purpose for which the power was 

given) 

 base their decision on logically probative material 

 consider only relevant considerations and not consider 

irrelevant considerations 

 give adequate weight to a matter of great importance but 

not give excessive weight to a relevant factor of no great 

importance 

 exercise their discretion independently and not act under 

the dictation or at the behest of any third person or body 

 give proper, genuine and realistic consideration to the merits 

of the particular case, and not apply policy inflexibly, and 

 observe the basic rules of procedural fairness (ie, natural 

justice). 

 

Further, other principles of administrative law preclude decision-

makers from: 

 improperly fettering their own discretion (or that of future 

decision-makers) by, for example, adopting a policy that 

prescribes decision-making in certain circumstances 

 exercising a discretion in a way that is so unreasonable that 

no reasonable person would have exercised the power in 

that way  

 exercising a discretionary power in such a way that the result 

is uncertain 

 acting in a way that is biased or conveys a reasonable 

perception of bias 

 making decisions that are arbitrary, vague or fanciful 
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 refusing to consider the exercise of a discretionary power in 

circumstances where the decision-maker is under a duty to 

do so, or 

 unreasonably delaying the making of a decision that the 

decision-maker is under a duty to make. 

 

Further, a person or body authorised by statute to exercise a 

discretionary power cannot enter into contractual or other 

obligations (including the giving of undertakings) which are 

incompatible with the exercise of that power. 

 

Exercise of discretionary power 

Discretionary powers, whether granted by statute or under 

delegated authority, should be exercised: 

 promptly 

 appropriately, given the circumstances of each particular 

case 

 reasonably 

 without prejudice 

 in good faith (ie, honestly, for the proper purpose, on 

relevant grounds and without exceeding powers), and 

 only in ways which are lawful and, where relevant, 

authorised by the instrument of delegation. 

 

It is a serious matter for a decision-maker to ignore valid advice or 

overrule valid considerations, particularly for the purposes of 

avoiding discomfort or embarrassment on the part of the 

government, agency or decision-maker. 

 

Agencies and Councillors and Council Staff should avoid making 

decisions in order to fulfil some agenda not compatible with their 

legal responsibilities or in order to appease political protest. Public 

sector agencies and Councillors and Council Staff should always be 

prepared to make decisions in relation to contentious proposals 

rather than to abrogate their responsibility so that rights of appeal 

have to be exercised by persons wishing for a decision to be made. 
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As a general rule, decisions should not have, or be interpreted to 

have, retrospective application or effect unless a benefit is being 

conferred. In such case there should be amply documented 

justification. 

 

Where a decision-maker relies on technical advice (eg, engineering 

or legal advice), he or she should ensure that non-technical issues, 

such as the reasonableness of his or her conduct and the likely 

effects of possible decisions, are not ignored. 

Where the matters in issue go to the reasonableness of an agency’s 

or public official’s conduct, technical advice is one of the factors to 

be taken into account, but not necessarily the sole or principal 

factor. 

 

Wherever any delegated authority or discretionary power is 

exercised, this fact and the nature of the decision made should be 

recorded in writing on the relevant file or in an appropriate register 

or database. 

 

6.4. Adopting policies and practices to guide the exercise of 

discretionary power 

Agencies should adopt policies and procedures which set out the 

general approach to be followed in at least each major area of 

activity for which they are responsible.  

 

Policies 

Not every situation demands a policy, and policies are not a 

panacea which ensure that all situations are properly addressed. 

However, policies are an important means of guiding decision-

makers in exercising discretionary powers appropriately, consistently 

and fairly. 

 

Such policies should include the objective of the policy and the 

criteria to be used in decision-making to help ensure that: 

 all relevant legal requirements are complied with 

 all relevant factors are considered by decision-makers 

 there is consistency in decision-making, and 

 the decision-making process is open and accountable. 
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The criteria to be used in decision-making should be: 

 clear and simple 

 unambiguous 

 relevant, and 

 capable of objective application so that decisions are 

consistent and made on an objective basis. 

 

Policies adopted by agencies should be communicated to relevant 

staff and members of the public. In this regard, the FOI Act requires 

that agencies must ensure each of their policy documents are 

available for inspection and purchase by members of the public 

(s.15). 

 

Appropriate action should be taken by agencies to ensure that their 

staff understand the policies relevant to their areas of work. 

It is important that agencies regularly review their policies to ensure 

that they are complete, accurate, up-to-date and appropriate in 

the light of changing circumstances. 

 

Secret policies 

As a matter of principle, it is unacceptable for an agency to adopt 

and implement a policy that adversely affects, or could adversely 

affect, the rights or interests of any member of the public where: 

 the existence of the policy is kept secret, or 

 the contents of the policy are kept secret, or 

 the contents of the policy are not disclosed to interested 

parties on request, or 

 the policy document is not available for inspection and 

purchase on request. 

 

The FOI Act provides that agencies must have copies of each of 

their policy documents available for inspection and purchase by 

members of the public (s.15).  
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That section also contains a provision which states a person cannot 

be subjected to any prejudice because of the application of the 

provisions of an agency’s policy document that was not publicly 

available. 

 

Administrative practices 

Administrative practices should be adopted and implemented by 

agencies which ensure that staff members exercise their functions in 

accordance with all the principles set out in this guideline, including 

that: 

 compliance with applicable procedures and practices is 

effectively monitored 

 a reasonable degree of care and diligence is exercised in 

the implementation of powers and the discharge of duties 

 functions are performed efficiently, effectively and without 

undue or avoidable delay 

 activities are carried out in ways which are fair, reasonable 

and professional, and 

 any administrative oversights or errors, once identified, are 

promptly rectified. 

 

Written guidelines should be developed by agencies setting out the 

procedures to be followed by staff in at least each major area of 

activity for which each agency is responsible. Such guidelines could 

cover such things as: 

 general procedures to be followed 

 duties and responsibilities in relation to particular matters or 

circumstances 

 arrangements in the event of staff absences 

 checklists 

 criteria for decision-making and prioritising action, and 

 relevant deadlines and target dates. 

 

Agencies should ensure that their staff have the training that is 

necessary for them to properly perform their duties. 
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Government circulars, memoranda and codes of practice 

While there is usually no legally enforceable obligation to comply 

with government circulars, memoranda and relevant industry or 

generally accepted codes of practice, in the interests of fairness, 

equity and consistency, decision-makers should have regard to 

them and comply with their terms unless there are justifiable, and 

preferably documented, reasons for taking another course of 

action. Where such a decision relates to an application from a 

member of the public for an authorisation (eg, an approval, 

consent, permit or licence), the notice of the decision should 

adequately explain why any decision departed from any relevant 

circular or code. 

Any cavalier or unjustified disregard of such guidance would be a 

matter of serious concern to the Ombudsman. 

 

6.5. Implementing policies and procedures consistently 

Councillors and Council Staff and agencies should ensure that 

policies and procedures are implemented consistently, unless the 

merits of the particular case justify a different approach. 

 

It is important that decision-makers ensure that decisions are 

consistent with government policy or internal policies adopted by 

relevant agencies, established practice, or other relevant codes or 

guidelines, unless there are justifiable grounds for taking another 

course of action within the scope of that discretion. 

 

Policies should not, however, be applied rigidly without proper 

consideration of the particular circumstances and merits of each 

individual case. Put another way, public sector agencies and 

Councillors and Council Staff must not improperly fetter or restrict 

their discretion. This means that there will be occasions where there 

are justifiable grounds for not following policies, practices, codes or 

guidelines. 

 

Where an agency, with good reason, departs from a consistent 

application of a policy, this does not create a precedent which is 

binding on the agency. Such decisions are relevant and important 

considerations, but are not binding.  

Conversely, where an agency frequently departs from or ignores a 

policy, the policy would seem to have little weight or relevance and 

needs to be reviewed. 
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6.6. Making inquiries to establish facts 

Councillors and Council Staff must ensure that the decisions they 

make, or the advice they give to decision-makers, is based on facts, 

not mere conjecture or supposition. 

 

Prior to statements of opinion being given or recommendations or 

decisions being made, either verbally or in a report, it is important 

that adequate inquiries have been made to: 

 obtain all relevant information 

 ensure that the available information is factually correct, 

and 

 establish that any applicable preconditions have been met. 

 

All information obtained from such inquiries should be properly 

documented. 

 

6.7. Ensuring care and attention 

Councillors and Council Staff must exercise reasonable care and 

attention in the performance of their duties, and the exercise of their 

powers. 

 

Councillors and Council Staff should ensure they give their whole 

time and attention to official business, that their work is carried out 

efficiently, economically and effectively and that the standard of 

their work reflects favourably on their agency and the government 

of the day. 

 

The standard of care required in giving information and advice to 

members of the public will depend on such factors as the nature of 

the inquiry, the use to which the information is to be put and the 

possible consequences of incorrect information or advice. A failure 

to exercise reasonable care, including reasonable skill and 

diligence, may make an agency liable in damages for economic 

loss sustained by persons who obtain negligent advice given by 

officials of the agency. 
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6.8. Ensuring timeliness 

Councillors and Council Staff should carry out their official functions 

and duties without undue delay. 

 

Councillors and Council Staff should carry out their official functions 

and duties: 

 in accordance with any statutory deadlines that may apply; 

or 

 within reasonable periods of time. 

 

6.9. Acting economically and efficiently and avoiding waste 

In the performance of their duties, Councillors and Council Staff and 

agencies should strive to obtain value for public money spent and 

avoid waste and extravagance in the use of public money. 

 

Prevention of waste 

The Public Finance and Audit Act 1983 requires that the head of an 

agency shall ensure that there is an effective system of internal 

control over the financial and related operations of the agency 

including sound practices for the efficient, effective and 

economical management of functions (s.11). 

 

Reporting of serious and substantial waste 

Councillors and Council Staff should be encouraged to report any 

serious and substantial waste of public money. Under the Protected 

Disclosures Act 1994, disclosures made by a public official to the 

Auditor General (or to the Department of Local Government in 

relation to councils), to the principal officer of a public sector 

agency or in accordance with a protected disclosure internal 

reporting policy of an agency, which show or tend to show that a 

public sector agency or public official has seriously and substantially 

wasted public money, may be protected in the ways provided 

under that Act. 

 

Serious and substantial waste is not defined in any legislation. The 

Auditor General has provided as a working definition that it refers to 

any uneconomical, inefficient or ineffective use of resources, 

authorised or unauthorised, which results in significant loss/wastage 

of public funds/resources. In addressing any complaint of serious 
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and substantial waste, regard will be had, for example, to the dollar 

value, the potential savings and the public interest. 

 

It should be noted that a disclosure that principally involves 

questioning the merits of government policy is not protected under 

the Protected Disclosures Act. 

 

See also 2.7 Using public resources and 10.7 Protecting 

Whistleblowers. For further information about the Protected 

Disclosures Act see Protected Disclosures Guidelines, January 2002, 

NSW Ombudsman. 

 

6.10.  Ensuring Simplicity 

All policies, procedures, rules, authorisations, guidelines and the like 

that are intended to have some impact on the rights or interests of 

members of the public should be ‘user friendly’ and easy to 

understand. 

 

Comprehension 

Agencies and officials are constantly involved in the provision of a 

wide range of advice and other information to their 

customers/clients or to the community generally.  

 

In their guarantees of service, agencies should commit to providing 

this information in a form that is appropriate for it to be understood 

and acted upon by the likely recipients. In particular, standard 

information such as brochures, notices and forms should be 

designed with careful regard to the comprehension skills of the 

target audience. 

 

Plain English 

Agencies should make sure that they use plain English and avoid 

‘legalese’ or other technical language when preparing documents. 

 

Straightforward procedures 

Agencies should also ensure that all procedural requirements that 

impact on members of the public contain the minimum procedural 

steps or complexity necessary to achieve intended outcomes. 
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See also 6.11 Providing quality service under the sub-heading 

Content of correspondence 

 

6.11. Providing Quality Service 

The primary purpose of Councillors and Council Staff is to serve. This 

includes serving the public, the Parliament, their Minister and the 

government of the day (if applicable), their agency (including a 

council, where relevant), other organisations and their colleagues. 

 

Responsible service 

Responsible service is addressed in the Personnel Handbook, 

published by the Premier’s Department in September 2002, in the 

following terms: 

 

‘Employees are to provide a relevant and responsive 

service to their clients and customers, providing all 

necessary and appropriate assistance and fulfil the 

department’s service performance standards. 

They should provide information promptly and in an 

appropriate format  that is easy for the recipient to 

understand, and make sure that the information is clear, 

accurate, current and complete.’ (at 8-3.4) 

 

Quality service 

Agencies and Councillors and Council Staff should be committed to 

providing a quality service to the public. This includes: 

 treating individuals that the agency deals with courteously, 

attentively and sensitively 

 giving information and advice clearly and with a level of 

complexity appropriate to the situation 

 allowing customers/clients a voice and listening to their 

views 

 ensuring members of the public receive their full entitlements 

 following fair procedures 

 acting impartially 
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 making decisions based on merit 

 maintaining confidentiality and privacy of personal 

information, and 

 using resources efficiently and effectively. 

 

Commitment to service 

Agencies should adopt a comprehensive set of measures aimed at 

improving the service they provide to their customers/clients and 

improving communication between them. 

 

It is government policy for agencies to adopt a customer focus and 

to make measurable improvements to the quality of service delivery 

to customers and clients (see Premier’s Memorandum 94-45 and 

Premier’s Department Circulars 95-25 and 96-8). 

 

Standard of service/guarantees of service 

Citizens have a legitimate expectation that the service they receive 

from all public sector agencies and Councillors and Council Staff will 

be to the best standard that can practicably be achieved. Public 

sector agencies and officials are obliged to provide quality services 

to the public and to strive to improve their standards of service. 

 

Since 1992, State agencies have been required to publish a 

Guarantee of Service specifying the agency’s services, customers, 

standards of service and the process for making complaints and 

suggestions (see Premier’s Memoranda 92-31, 93-11, 94-3 and 94-44 

and 94-45 and the Annual Reports (Departments) Regulation 2000, 

Schedule 1). 

 

Courtesy 

In performing their official functions and duties, Councillors and 

Council Staff should treat all people (whether members of the 

public, other Councillors and Council Staff or politicians) with 

courtesy and respect, and be polite, helpful and sensitive to their 

rights. 

 

Councillors and Council Staff should provide members of the public 

and their colleagues with courteous service. This should extend to 
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dealings with people who are not demonstrating courteous 

behaviour towards them. 

 

Councillors and Council Staff should refrain from any form of 

conduct in the performance of their official or professional duties 

likely to cause any person unwarranted offence or embarrassment. 

This includes rudeness. 

Identified mistakes, improprieties or rudeness should be frankly 

admitted and apologies promptly given where they are due. 

 

See also 5.5 Respecting differences and avoiding discrimination, 

and 5.11 Avoiding offence and embarrassment.  

 

Coordination 

Active and positive steps should be taken to ensure full and proper 

liaison and coordination between Councillors and Council Staff and 

agencies (or different component units of an agency). This is 

important where there is actual or potential overlap of, or 

complementary, functions so as to ensure that the best possible 

service is provided and to avoid confusion, unnecessary duplication 

or conflict. 

 

Content of correspondence 

Correspondence with the public and forms used by agencies and 

Councillors and Council Staff should be written in plain language 

using simple terms and easily understandable formats. The purpose 

and meaning of each letter and form must be clear. 

 

Correspondence and forms should be translated into appropriate 

languages to suit the needs of members of the public who use, or 

could potentially use, public facilities and services provided by an 

agency or public official, or who are actually or potentially affected 

by government regulation. 

 

Responding to correspondence 

Agencies should adopt procedures that: 

 ensure correspondence is acknowledged within a 

reasonable and specified period of receipt 



HUNTER’S HILL COUNCIL POLICY REGISTER  

   

Code of Administrative Good Conduct 

CORP.S.6                           Adopted 26/06/2006               67 | P a g e  

 ensure there is a substantive response to correspondence 

within a reasonable and specified period of receipt 

 provide for telephone responses for routine inquiries which, 

unless basic or general in nature, are properly recorded on 

the relevant file 

 ensure that if delays in responding are anticipated or 

occurring, an interim response is provided advising of the 

delay 

 provide that responses include details of the name and 

contact telephone number of the staff member responsible 

for the matter, and 

 ensure language used is clear, simple and courteous. 

 

Responding to telephone calls 

Telephone contact between agency staff and members of the 

public gives agencies an opportunity to respond quickly and 

effectively to inquiries, comments and complaints. 

 

Agencies should adopt procedures that: 

 ensure telephone calls will be answered within a specified 

period either in person or by an automated telephone 

answering system 

 require all staff to give their name when answering 

telephone calls 

 require all staff to take responsibility to answer telephones 

 require all staff answering telephones to either: 

- respond to the call 

- promptly transfer the caller onto the officer who 

can best respond,  or 

- if the call cannot be responded to, take an 

appropriate message 

 ensure that telephone messages are responded to within a 

specified period (for example, one day) 
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 provide for staff to make realistic commitments to respond to 

calls that cannot be responded to immediately 

 ensure staff honour those commitments or advise callers if 

they cannot 

 ensure that staff will speak clearly and calmly to all callers at 

all times, and 

 ensure that relevant details of all significant calls are 

recorded either in a file note placed on the relevant agency 

file or on a customer service database. 

 

Accessibility 

The offices of all public sector agencies that deal with the public 

should be easily accessible to all members of the public, including 

those with disabilities. 

 

Agency publications and websites should comply with accessibility 

and useability standards as dictated by the requirements of the 

Disability Discrimination Act 1992 (Cth). 

 

Titles and names 

The position titles of Councillors and Council Staff who deal with the 

public, should be self-explanatory, reflecting clearly and simply their 

main function. 

 

The use of abbreviations, jargon and technical terms should be 

avoided in any titles, correspondence or forms. 
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7. LEGAL ADVICE 

7.1. Acting in the public interest 

Lawyers who are Councillors and Council Staff have a duty to act in 

the public interest. 

 

Public sector agencies should be model citizens in the same way 

that government policy states that such agencies should be model 

litigants. These agencies exist to serve the public. The public are 

entitled to rely on them to do the right thing. This includes performing 

their functions in a responsible and transparent way. 

 

All public sector agencies and officials should perform their official 

functions and duties, and exercise any discretionary powers, in ways 

that promote or preserve the public interest. 

 

They must determine the public interest as it applies to them by 

reference to the purposes for which the agency has been 

established or the functions it is required or permitted to perform as 

expressed through enabling legislation or any objectives set out in 

government policy. Public sector agencies and officials must act in 

the public interest as so determined. 

 

The obligation to act in the public interest is an additional burden 

placed upon public sector lawyers that their colleagues working for 

the private sector do not have. Some things that may be 

acceptable in the private sphere are not acceptable in the public 

sector. These standards are a consequence of public sector 

agencies and officials being subject to an elaborate system of 

public accountability that does not apply in the private sector (eg, 

agency codes of conduct, FOI, the Ombudsman, the ICAC, the 

Auditor-General and the system of administrative appeals 

represented by the Administrative Decisions Tribunal). 

 

Public sector lawyers must act, and advise their client agency and 

its other staff, to act within both the letter and spirit of the law. 

See 4 Accountability. 
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7.2. Complying with legal advice 

As a general proposition, where legal advice is obtained by an 

agency concerning a question of law, the agency should act in 

accordance with that advice, in so far as it is consistent with the 

public interest. 

 

The advisability of acting in accordance with legal advice on 

questions of law (for example the interpretation of a legal provision 

or an explanation of the legal obligations on the agency in 

particular circumstances) is of course subject to the proviso that the 

lawyers were fully briefed and the advice is not merely an “opinion 

of convenience”.  

Agencies are responsible for making sure that their legal 

representatives are fully briefed so that they can provide sound and 

impartial legal advice. 

See also 1.1.2, The moral obligation to mitigate the effects of rigid 

adherence. 

In accordance with the overriding duty of government agencies to 

act reasonably, legal advice is generally but one factor to be 

considered when determining the appropriate course of action. The 

question of the reasonableness of the course of action being 

considered falls to the agency and its relevant staff. In short, matters 

of discretion must be decided by an agency by applying its own 

mind to the issue. 

 

7.3. Seeking legal advice 

Legal advice should only be sought for appropriate purposes, for 

example to clarify significant uncertainty as to the agency’s legal 

rights, obligations or liabilities. It is not appropriate for agencies or 

officials vested with discretionary power to seek legal advice about 

how that discretionary power should be exercised in relation to the 

merits of particular matters. 

An agency will often need to ascertain its legal options or 

obligations. 

The lawyer’s role is to advise on technical legal issues, that is, what 

can or cannot be legally done and the legal consequences that 

may flow from options identified or available for the exercise of 

discretion. Agencies should be aware that the lawyer’s role is not to 

advise on policy or strategic issues, that is, the merits of an issue or on 

the reasonableness of a course of action (unless in the case at hand 

questions of reasonableness are legal questions). Lawyers may 

choose to give advice on non-legal issues as part of servicing their 
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clients’ needs. However, this advice may not necessarily reflect the 

professional skill that is to be expected of their legal advice. 

A threshold requirement to justify seeking advice is the existence of 

significant uncertainty. Experience shows that too often legal advice 

is sought by agencies and officials where no real uncertainty exists. 

This can be a delaying tactic or an avoidance tactic where the 

agency or official wants to offset blame for a controversial decision 

– to be able to say “the decision was based on legal advice”. 

When seeking legal advice, agencies and their staff should: 

 wherever possible, provide legal advisers with written 

instructions together with all necessary supporting factual 

material 

 ensure that all telephone conversations regarding legal 

advice are properly recorded in file notes and that 

significant legal advice is provided in writing 

 ensure that communications with legal advisers in relation to 

legal advice that is being prepared focuses on clarifying 

instructions and providing supporting factual material. 

 

Agencies should also fully and faithfully represent relevant legal 

advice that they obtain when communicating with third parties - it is 

generally unacceptable to only disclose legal advice in part (for 

example, by merely informing the other party that the agency has 

relied upon or used legal advice in guiding the exercise of the 

relevant statutory duty or power). 

When seeking legal advice, agencies and their staff should not: 

 seek advice for the purpose of justifying delay 

 narrowly define the strict legal obligations of the agency to 

the exclusion of considerations of reasonableness, ethics and 

accepted standards of public accountability 

 provide a partial or misleading brief designed to elicit the 

advice desired 

 opinion-shop, ie, ignore unwelcome advice and seek more 

palatable advice, possibly from an adviser seen as more 

pliable 
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 rely on legal advice provided by an interested party rather 

than obtain independent advice 

 refuse to determine contentious questions where there is an 

appeal or other mechanism by which the matter could be 

determined 

 commence legal proceedings with the intention to cause 

delay or intimidation. 

 

7.4. Instituting legal proceedings 

Agencies should not resort to legal action unless it is absolutely 

necessary. 

Given the costs, delays and long term antagonisms which result from 

legal proceedings, it is in the public interest that agencies and 

Councillors and Council Staff not resort to legal action unless 

absolutely necessary. This includes avoiding situations where 

contentious issues are left for decision by the court. 

 

Before commencing or defending legal action, agencies should 

obtain legal advice as to the prospects of success. If the advice is 

that the prospects of success are poor or evenly balanced, 

alternative methods for resolving the dispute should be considered. 

 

7.5. Disclosing legal advice 

It is sometimes reasonable and appropriate to disclose legal advice, 

even if legal professional privilege could be claimed. 

 

There should be sound reasons for refusing to disclose legal advice, 

particularly where there is more to be gained by disclosure – for 

instance, to avoid the escalation of a dispute. 

 

It is unlikely to be contrary to the public interest to allow legal advice 

relating to agency affairs to be disclosed to interested parties in the 

following circumstances: 
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Documents affecting the rights or interests of individuals 

Agencies should consider whether the disclosure of the advice may 

help affected people to understand why the agency conducted 

itself in a particular way. In some cases it might persuade the person 

that the agency’s conduct was not contrary to law or, even if the 

person believes the legal advice to be incorrect, that it was open to 

the agency to rely on the advice. 

Reports relating to damage or injury to members of the public that 

are prepared by Councillors and Council Staff or agents of an 

agency, should generally be provided to any person who suffered 

damage or injury, or to their representatives: 

 where an injury occurs on government property or while a 

person is in the custody or under the control of Councillors 

and Council Staff or agencies, and 

 where the person injured has been required or invited to be 

present on the property or in the care of Councillors and 

Council Staff or their agents, and 

 the person suffers disadvantage or is vulnerable because of, 

for example, their age (such as schoolchildren) or their 

mental capacity. 

 

Documents relating to the accountability of government 

In the absence of good reasons to the contrary, it is in the interests of 

responsible and accountable government to disclose documents 

(or relevant parts of documents) relating to the affairs of an agency 

where the documents: 

 contain information likely to contribute to positive and 

informed debate about issues of serious public interest 

 set out factual or technical matters relating to an 

event/incident/locality/structure, etc 

 are reports of finalised investigations or inquiries, or 

inspections carried out by Councillors and Council Staff 

arising out of events or circumstances that have resulted in 

damage or injury to the member of the public seeking 

access to the report 
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 reveal significant reasoning behind decisions made by the 

agency or its staff that affect or will affect a significant 

number of people 

 show the pathway by which agency policy was created 

that affects the rights or interests of members of the public 

 will overcome any special disadvantages facing persons 

making claims against the agency 

 show how an agency has dealt with a person’s complaint 

and the outcome of the complaint, made by the person 

seeking access 

 contain the best or only evidence of matters that are the 

subject of an investigation/audit by a public sector 

watchdog body 

 will assist or allow proper inquiry into possible deficiencies in 

the conduct of the agency or its staff (for example, by 

removing suspicion of significant impropriety or exposing 

significant impropriety) 

 will otherwise significantly contribute towards the public 

accountability of the agency or its staff 

 consist of information that is already in the public domain or 

in the possession of the applicant, or 

 consist of information that is innocuous by reason of its stale 

or trivial contents. 

 

7.6. Sharing legal services 

Where lawyers employed by one agency perform legal services for 

another agency, they must be alert to the potential for conflicts of 

interest to arise. 

 

Such conflicts should be avoided if possible. If a conflict arises, it 

should be dealt with in a way that ensures that the public official 

functions of both agencies continue to be fulfilled impartially and 

with integrity. 
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Where arrangements are entered into between agencies to share 

legal services or for one agency to use lawyers employed by 

another agency, both agencies should ensure that those 

arrangements explicitly address the approach to be followed where 

a potential conflict is identified between the interests of each 

agency. 

 

8. ENFORCEMENT 

8.1. Complying with regulatory agency responsibilities 

Regulatory agencies generally have a legal or ethical obligation to 

enforce the laws for which they have responsibility or jurisdiction. 

 

Regulatory agencies usually have responsibility for the performance 

of two related functions: 

 to consider applications and issue authorisations (eg, 

approvals, permits, licences or consents) to permit activities 

within their jurisdiction, and 

 to carry out an ongoing role to enforce the law in their area 

of jurisdiction (for example by making sure the terms and 

conditions of any authorisation are being complied with and 

that no relevant activity is being carried out without the 

required authorisation). 

 

Agencies should not see themselves primarily as ‘gatekeepers’ – 

putting most of their time and attention towards ensuring that 

applications for authorisation are dealt with properly. Once 

applicants are past the gate, there is often a need to have ongoing 

dealings with the applicant/development/activity to ensure 

compliance with the terms and conditions of the authorisation and 

any applicable legal requirements.  

 

As a general rule agencies should not base their enforcement 

activities solely around reacting to complaints and criticism – a 

broader monitoring program is usually appropriate. 

 

To properly perform their enforcement obligations, regulatory 

agencies should: 
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 only impose sensible and enforceable conditions on 

authorisations (experience shows that problems often arise 

because conditions are not sufficiently comprehensive, the 

meaning of conditions is unclear – and the lack of specificity 

means they are unmeasurable and unenforceable, 

compliance with the condition is costly or otherwise difficult 

to determine or compliance is impracticable or unlikely 

given the nature of the conditions imposed – see 8.2 below); 

 ideally, but subject to resource constraints, have a program 

for systematically auditing or monitoring compliance with 

conditions of  consent, particularly for activities or works 

that will or are likely to have a significant impact on the 

environment or upon the welfare and living conditions of 

citizens, particularly vulnerable citizens 

 have a system for logging and responding to complaints 

about non-compliance with conditions of authorisations and 

unauthorised activity 

 unless they have previously done so and are satisfied no 

further action is required, agencies should investigate 

complaints in a timely fashion and inform the complainant of 

the outcome 

 in deciding whether to take further action, take into account 

the particular circumstances of the case, be reasonable and 

act consistently 

 develop policies on investigation and enforcement including 

the factors the agency will consider when deciding if further 

action is required 

 incorporate alternative dispute resolution principles and 

strategies into their procedures for responding to complaints, 

and 

 avoid adopting blanket policies of not enforcing the law in 

particular areas or in relation to particular matters. 
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8.2. Imposing enforceable conditions 

Conditions attached to authorisations should be lawful, reasonable, 

appropriate to the circumstances, and effective to achieve their 

objective. 

 

Unlawful or unauthorised activity or works can often be traced back 

to the imposition of unenforceable and/or ineffective conditions on 

authorisations defined in 8.1. For example, problems often are 

caused by conditions being drafted with some overall objective in 

mind but with little consideration being given to whether the 

conditions are enforceable or effective in practice. 

 

Agencies can therefore avoid all sorts of problems if they ensure that 

proper care and consideration is given to the development and 

imposition of conditions.  

 

It is also important to note that applicants are more likely to comply 

with sensible and workable conditions than with conditions that are 

unclear, impractical or oppressive. 

 

When drafting conditions, it should always be assumed that at some 

stage some person or body will be called on to enforce those 

conditions, whether arising out of a program of inspections or 

compliance audits, or complaints from members of the public. 

 

To ensure they are enforceable and effective, each condition 

should be: 

 legal (ie, in accordance with the requirements of the 

relevant Act, regulation and/or case law) 

 for the proper purpose (ie, the purpose for which the power 

to impose the condition was conferred) 

 unambiguous 

 measurable (ie, it is possible, and preferably easy, to 

ascertain whether the requirements of the condition have or 

are being met or breached) 

 necessary (ie, serving a good and proper purpose to 

achieve a reasonable objective) 
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 applicable (ie, applying to the particular circumstances of 

the activity or work in question) 

 workable (ie, the requirements of the condition are practical 

and able to be readily implemented) 

 reasonable (ie, compliance with the condition should not 

impose unreasonable burdens on the applicant) 

 clear and simple (eg, conditions should be written so that 

two different people can reach the same conclusion that it 

has been effectively and comprehensively implemented) 

 timely (where appropriate, conditions should set time limits 

for compliance). 

 

8.3. Ensuring proper accountability when contracting out 

Agencies are responsible for the standard and consequences of 

work performed, or services provided on their behalf, by contractors 

and subcontractors. 

 

Contractors 

An agency, publicly funded to provide a service or to pursue some 

activity in the public interest, may decide to contract out the task of 

providing that service or pursuing that activity. In such cases the 

normal standards of public accountability should continue to apply. 

 

This may be achieved via the terms of the contract between the 

agency and the contractor to enable the agency to: 

 monitor the conduct of the contractor under the contract 

 handle complaints about the contractor’s work, and 

 compel the contractor to rectify any problems identified. 

It is not acceptable for an agency to argue that a problem is a 

contractor’s fault and that the agency is not accountable for what 

the contractor has or has not done. The agency is accountable to 

the public for the way it has arranged for the service to be 

delivered. 

 

Subcontractors 
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The extent to which an agency is required to monitor and control 

the conduct of subcontractors is a difficult issue. Ultimately a 

balance must be reached between the right of the agency to 

contract out thereby removing itself from the day-to-day delivery of 

services and the need to ensure that the subcontractor remains 

accountable to the agency and to the public. 

 

While it may be reasonable for an agency to delegate service 

delivery, in doing so it should not abrogate its responsibility to directly 

monitor and regulate the conduct of subcontractors. In practical 

terms, the agency should retain the right to undertake inquiries into 

the conduct of subcontractors where required, to regulate that 

conduct and, if necessary, to terminate their services. The terms of 

the contract between the contractor and the subcontractor should 

be subject to the agency’s approval and subject to a contract term 

that the subcontractor is to deliver the service contracted for, to the 

satisfaction of the agency. 

 

9. RISK MANAGEMENT 

Agencies should ensure that the identification, assessment, prevention or 

management of risk are integral parts of their practices and procedures. 

 

The meaning of the term 

Risk management refers to the prevention or management of undesired or 

unexpected outcomes that could have significant adverse impacts on or 

implications for the efficiency of an organisation’s operations or the 

achievement of its objectives. It involves identifying the potential for an event, 

incident or accident to occur and taking steps to reduce the likelihood or 

severity of its occurrence.  

A comprehensive, systematic and structured approach to risk also helps 

identify opportunities for continuous improvement through innovation. This is 

achieved through a regular assessment of the prevailing environment for each 

agency, of each agency’s use and allocation of resources as well as of its 

fundamental responsibilities. 

 

Applicability 
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A risk management approach should be an integral part of an agency’s 

management practices and procedures. A risk management approach has 

broad relevance across the operations of agencies, for example in relation to 

such things as: 

 compliance with statutory requirements 

 employee conduct and discipline 

 employment procedures 

 staff training 

 occupational health, safety and welfare 

 compliance with privacy, anti-discrimination, harassment and EEO 

policies and legislation 

 public liability 

 fraud control 

 disaster and emergency response 

 business continuity planning 

 security in relation to premises, assets and information 

 asset management 

 maintenance of equipment 

 protection of the environment 

 prioritisation of the use of resources. 

 

Risk management of staff 

In various contexts it is important for public sector agencies to assess the risks 

presented by particular Councillors and Council Staff and to act on those risks.  
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The point of such risk management is not to discipline the public official, but 

rather to ensure the official’s ongoing suitability for employment in a particular 

capacity or in a particular locality, or the level or nature of the supervision 

required.  

 

Risk management of Councillors and Council Staff requires a transparent and 

fair process, including appropriate involvement of the public official 

concerned and relevant supervisors. 

 

Risk management is therefore an important strategy for the effective 

management of public sector employees and the environment in which they 

work. 

 

Approach 

It is generally unrealistic to assume that every possible risk can be identified. The 

aim should be to identify the most likely risks, or those that will have serious 

consequences for an agency and the options for managing such risk to 

prevent or minimise adverse impacts and to capitalise on opportunities. 

Options for treating risks include: 

 avoiding the risk (for example by not performing or discontinuing a 

function or activity or performing the function or activity in another 

way) 

 reducing the likelihood of a risk occurring (for example by 

employing safer work practices, providing appropriate training, 

instruction or supervision, isolating hazards, changing the design of 

the workplace, providing protective equipment or clothing, 

carrying out inspections, etc) 

 reducing the consequences of the risk should it occur (for example 

by ensuring appropriate flexibility in working arrangements), or 

 transferring the risk to another party. 
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Agencies should ensure that the risk management processes they adopt are 

appropriate (having regard to the relevant operation or activity). 

Conventionally, a risk management process will include the following main 

elements: 

 

 establishing the context in which the process or conduct will take 

place 

 identifying risks 

 analysing and evaluating risks in terms of consequences and 

likelihood 

 treating risks, including identifying options and implementing 

changes required to eliminate or reduce risks 

 monitoring and reviewing occurrences and the performance of 

the risk management system 

 reporting to management on significant occurrences and the 

performance of the risk management system 

 communicating and consulting with staff and other relevant 

parties4. 

 

Risk management policies 

Agencies and their senior managers should ensure that the agency defines 

and documents a risk management policy which sets out: 

 the agency’s/CEO’s commitment to risk management 

 the agency’s/CEO’s risk management approach to implementation 

of the policy, and 

 responsibilities for implementation of the policy. 
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Health, welfare and safety 

A particular statutory obligation on agencies and Councillors and Council Staff 

in management positions is to ensure that their premises adequately provide 

for the health, welfare and safety of the staff of the agency and members of 

the public who use them. 

It is incumbent on management to ensure that appropriate processes and 

procedures are in place to ensure compliance with the Occupational Health 

and Safety Act 2000, as well as the regulations and any relevant industry codes 

of practice made pursuant to that Act. 

 

10. COMPLAINT HANDLING 

Note: Most statutory schemes apply whether or not the complainant has 

identified or made reference to the scheme or relevant legislation. This chapter 

sets out principles that are relevant to the handling of any complaints that may 

be made about the conduct of public sector agencies or Councillors and 

Council Staff. The principles apply principally to circumstances where there is 

no statutory scheme covering the making of a complaint. For example, 

statutory schemes cover: 

 the making of protected disclosures under the Protected 

Disclosures Act 1994 

 the making of complaints about the conduct of police under the 

Police Act 1990 

 the making of applications for internal review of alleged breaches 

of privacy under the Privacy and Personal Information Protection 

Act 1998 

 the making of applications for internal review of refusals of access 

to or amendment of documents under the Freedom of Information 

Act 1989, and 

 the making of complaints to a ‘watchdog’ body under its enabling 

legislation. 

 

10.1. Resolving conflicts 

It is in the interests of all concerned that Councillors and Council 

Staff and agencies attempt to resolve disputes in the most timely 

and cost effective manner and, where possible, without recourse to 

the courts. 
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Councillors and Council Staff should, in the first instance, seek to 

resolve difficulties, disagreements or disputes by discussion, 

negotiation, mediation or conciliation wherever appropriate. 

 

Agencies should embrace policies that use or encourage 

alternative dispute resolution methods as an alternative to litigation 

involving the agency. Agencies should also be prepared to use 

alternative dispute resolution methods as an alternative to 

prosecution action in appropriate cases. 

 

Agencies should also support alternative dispute resolution methods 

to resolve disputes between members of the public which arise in 

relation to matters falling to the agency to determine. This includes 

disputes between applicants and objectors over the merits of 

applications for various authorisations and disputes between 

members of the public over alleged unlawful activity. 

 

10.2. Handling complaints 

Complaints from the public and disclosures by staff should be 

viewed and treated as important ways for management to be 

accountable to the public, as well as to review the performance of 

the organisation and the conduct of individual members of staff, 

contractors, consultants and other agents of the agency. 

 

Members of the public who deal with agencies should be informed 

of their right to complain (as well as any rights of appeal, objection, 

or review) and the appropriate channels available, both internal 

and external to the organisation. Making the existence of a 

complaint system and its access points well known to an agency’s 

clients and customers is a standard requirement for an effective 

complaints system. 

 

The key areas essential for effective complaints handling are: 

 

 a commitment by the agency to the appropriate 

resolution of complaints, demonstrated in part by adopting 

a complaints policy with clearly stated aims and objectives 

 

 publicly available information about the complaints 

handling system, including strategies to ensure that 
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customers/clients are made aware of their right to 

complain 

 

 an accessible complaints handling system, ie, one that is 

easy for consumers/ clients to use, for example the 

acceptance of complaints in person or over the phone 

and the availability of alternative avenues to make 

complaints 

 

 a responsive complaints handling system whereby relevant 

staff have the necessary delegations to enable them to 

respond to complaints in an effective and timely way, and 

 the proper recording of complaint data, regular reporting 

of such information to management, and use of the 

information to im 

 prove the services or other operations of the agency. 

 

The complaints handling system adopted by an agency should 

include: 

 a complaints policy 

 an internal reporting policy for protected disclosures 

 appropriate details about these policies on the agency’s 

website 

 a recording system that captures all complaints and 

disclosures received 

 regular and systematic analysis of complaint data which is 

reported to management (and possibly to all staff) 

 clear responsibilities for dealing with complaints and 

disclosures 

 complaint handling procedures providing more than one 

level of review, and 

 appropriately training staff. 

 

A complaints handling system must have a process for advising 

every complainant of the outcome of their complaint. It is also 

crucial for agencies to be transparent in their decision-making. If a 

complaint is rejected, the agency should give proper reasons for this 

decision. 
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10.3. Investigating complaints 

The handling of complaints against staff should incorporate the 

following four principles: 

 

 procedural fairness for both complainant and staff 

member 

 speed to ensure that opportunity for further misconduct 

and the potential for bitterness is minimised, as are 

opportunities to breach the confidentiality to which 

complainants and staff members are entitled 

 confidentiality for all parties until such time as the 

investigation process is completed 

 meticulous recordkeeping, including recording of reasons 

for all significant investigation related decisions. 

 

Common deficiencies in investigations 

Common deficiencies in internal investigations by agencies include: 

 lack of investigative planning 

 failure to identify and clarify the allegations 

 failure to afford procedural fairness 

 lack of interviewing skills (particularly where children are 

involved) 

 failure to identify and gather relevant evidence 

 lack of understanding of the applicable standard of proof 

 poor risk assessment. 

 

The potential impacts of deficient investigations are regularly 

featured in the news, for example where agencies fail to properly 

address problems or to prevent their recurrence resulting in 

public/political embarrassment and sometimes successful 

negligence claims or former staff being successful in unfair dismissal 

claims. 

 

The approach to be adopted by agencies 

In dealing with complaints, agencies and responsible staff must be 

clear about their role – they should adopt an inquisitorial approach 
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(to impartially attempt to ascertain the truth and to uncover all 

relevant facts), not an adversarial approach (where the investigator 

acts either as prosecutor on a complainant’s behalf or a defender 

on the agency’s behalf). 

 

Impartiality 

Agency guidelines on handling complaints should contain an 

explicit caution about the requirement to maintain an open mind 

during any investigation and to avoid forming premature 

judgements before all available relevant evidence has been 

obtained and assessed. Investigations should only be finalised after 

properly considering any submissions that affected parties may wish 

to make. 

 

Standard of proof required 

For criminal allegations the evidence placed before the court has to 

establish beyond reasonable doubt that the alleged offender is 

guilty of the offence. For administrative and disciplinary matters, the 

test is theoretically lower – the evidence has to demonstrate on the 

balance of probabilities the misconduct was committed.  

However, there is a requirement that the more serious the allegation, 

the more compelling the evidence must be to bring an adverse 

finding. 

 

Effectively, this principle raises the standard of proof required in the 

most serious matters to a level approaching the criminal standard. 

 

The motive of the complainant 

It is often argued that if a complaint appears to be activated by 

malice or other questionable motives it should be automatically 

dismissed. However, good complaint handling practice demands 

that if a complaint appears to have substance, it should be 

investigated irrespective of the motives of the complainant. The 

primary relevance of motive in such circumstances is to increase 

investigator scepticism of the complainant’s veracity. 

 

The relevance of similar fact evidence 

It is unreasonable to automatically exclude similar fact evidence in 

these circumstances. There may be reason to exclude similar fact 
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evidence where it arises from allegations that are not made 

independently – ie, where there is a genuine apprehension of 

contamination or worse, collusion. However, a blanket ban on similar 

fact evidence is particularly difficult to accept, particularly in 

relation to alleged sexual harassment or child abuse which are areas 

where, if the allegations prove to be true, the tendency towards 

serial or repeat offending is often high 

 

10.4. Dealing with anonymous complaints 

Anonymous complaints should not be rejected out of hand (unless a 

particular statutory prohibition applies). 

Sadly, fear of reprisal – sometimes justifiable, sometimes not – 

motivates a number of bona fide complainants to remain 

anonymous. 

An anonymous complaint should be investigated if it is assessed as 

having some substance, is of reasonable seriousness, and sufficient 

information is contained in the complaint to enable the allegations 

to be investigated. 

While it is often understandable why complainants may not wish to 

be identified to the agency or official that is the subject of their 

complaint, from a practical perspective there are two main reasons 

for discouraging anonymous complaints. Anonymity generally 

reduces the ability to properly investigate a matter and it can also 

disadvantage the complainant. 

The first problem with an anonymous complaint is that it is hard to 

clarify the nature of the complaint and obtain additional information 

from the complainant. Another problem is the inevitable suspicion 

that an anonymous complaint is more likely to be vexatious than 

one where the complainant provides their name. However, if the 

complaint has substance and would in the normal course of events 

be pursued if the complainant’s identity was known, then it should 

be pursued. 

An anonymous complainant is disadvantaged because the agency 

is obviously unable to provide them with reasons for any decision 

made about their complaint. Anonymity also prevents investigators 

from seeking submissions from the complainant on evidence 

obtained during the investigation and from giving the complainant 

a copy of any final investigation report. 

If a person remains anonymous, the agency cannot take steps to 

protect the person from any detrimental action taken against them 

on the basis of suspicions held by colleagues. Further, a person may 

suffer repercussions as a result of speculation or rumour as to the 
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identity of a complainant, particularly if the speculation or rumour is 

well founded. 

 

10.5. Dealing with difficult complainants 

Agencies should recognise and accept that members of the public 

will sometimes display anger, belligerence, frustration and other 

behaviour that may be difficult to deal with when they have 

contact with the agency or its staff. A professional approach must 

be adopted in dealing with such situations to ensure that difficult 

complainants are not unreasonably denied their rights. 

 

Difficult complainants 

It is a fact of life that some complainants are more challenging than 

others. This may be because of frustration after having made prior 

approaches to the agency without satisfaction, or some 

complainants may be distressed, obsessive or even aggressive for 

any number of reasons connected with their personal 

circumstances. 

It may therefore be difficult for complainants to properly 

communicate their concerns, problems or needs. Such 

communication problems can also make it more difficult for staff of 

an agency to understand a complainant’s concerns, problems or 

needs and to communicate with them. Sometimes these difficulties 

are manifested by unreasonable demands on the agency or by 

angry or aggressive behaviour towards staff of the agency. In some 

cases it may simply be that a person finds it difficult to complain. 

While no agency should condone harassment or other 

unacceptable actions against its staff and such conduct should not 

be tolerated, a professional approach is still needed to manage 

these situations well. 

Agencies must accept that many of their clients are ‘captive’, feel 

disempowered and are unhappy that they have to deal with the 

agency. It is therefore of the utmost importance that agencies 

properly train their staff to deal with them. 

Dealing with difficult complainants, or any other client, is not just the 

responsibility of junior, front line staff. Management should take 

responsibility for developing strategies for customer service and 

making sure that they are implemented. Further, they should support 

junior staff by dealing with difficult complainants themselves. This 

approach is integral to ensuring good customer service. 
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Limiting contact between agencies and members of the public 

Normal customer behaviour that an agency should expect and be 

capable of handling appropriately includes anger, which may 

manifest itself in the making of unreasonable demands, the use of 

harsh words or gestures or an unwillingness to listen. 

 

However, agencies are entitled to expect that the behaviour of 

members of the public who are angry will stay within certain 

acceptable limits. If behaviour strays beyond these limits, an agency 

is entitled to place and enforce limits on contacts between the 

agency and the person displaying the inappropriate behaviour. 

In certain circumstances it is legitimate for an agency to consider 

putting appropriate limits on what kinds of service and what types of 

communication will be available to particular individuals whose 

behaviour strays beyond acceptable limits. 

Subject to the issues listed below, agencies should determine for 

themselves what these limits are, however, any such limits must be 

articulated in an adopted, publicly available agency policy. 

There are eight critical matters that must be considered by agencies 

considering imposing any such limitations. 

1. In the absence of compelling reasons to the contrary, 

members of the public are entitled to seek advice and 

assistance and utilise the services and facilities provided by 

an agency. 

2. Complaints and criticism are legitimate and potentially 

constructive aspects of the relationship between an agency 

and the public. They are a valuable means of reflecting on 

the operations of an agency and improving both those 

operations and the quality of an agency’s relationship with 

the community. 

3. Anger is an understandable and, to some degree, an 

acceptable emotion on the part of members of the public 

frustrated with the actual or perceived misconduct or other 

action or inaction of an agency or its staff. It is an emotion 

that needs to be properly managed so that effective service 

can be delivered, communication can take place and staff 

members and public facilities are not put at risk. It is 

unacceptable to unconditionally deprive any member of the 

community of the right to have their complaints and 

concerns examined or to use the services and facilities that 

would otherwise be provided by an agency. 

4. Before applying limitations, an agency should be prepared to 

try alternatives, for example seeing whether different 



HUNTER’S HILL COUNCIL POLICY REGISTER  

   

Code of Administrative Good Conduct 

CORP.S.6                           Adopted 26/06/2006               91 | P a g e  

(generally more senior) officers are able to deal with the 

person in question. 

5. In all but the most serious of cases, limits on access and use of 

services and facilities should be applied only following a 

warning to the person that limits will be applied unless the 

specified unacceptable behaviour ceases. 

6. When framing reports and recommendations regarding the 

imposition of limits, agencies should ensure that staff avoid 

inflaming matters by using defamatory or otherwise 

derogatory language. 

7. An agency should specify in writing to the person concerned 

the limits that have been imposed and the reasons for their 

imposition. 

8. An agency should be prepared to have any limitations it has 

imposed reviewed by its CEO/Board/Council on application 

by the person on whom the limitations are imposed (after a 

reasonable period, such as three months). This creates an 

incentive to address the problematic behaviour. 

 

Applying limitations on contact requires tact, discretion, flexibility 

and common sense. Each situation needs to be considered 

separately, in light of the provisions of the relevant agency policy.  

Agencies must also consider their obligation to responsibly manage 

their limited resources and their obligations as employers in terms of 

occupational health and safety.  

 

The sorts of situations giving rise to the need to consider limitations 

are often extremely stressful for staff. Good management of these 

situations contributes to a healthier workplace. 

 

For more information on how to deal with the organisational aspects 

of dealing with complainants who exhibit challenging behaviour, 

see Dealing With Difficult Complainants, NSW Ombudsman, May 

1999. 

 

Not replying to correspondence 

Where, following due warning to the author, an agency receives 

further correspondence that contains substantial and clearly 

inappropriate content (such as abusive or threatening language or 

adverse personal reflections on individuals), the agency is entitled to 

inform the author that the author will not receive a substantive reply 
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to this or to similarly inappropriate communications. In this way, the 

author is given a further opportunity to reframe the correspondence. 

 

This limitation is not appropriate unless the inappropriate content is 

substantial, explicit and material. Trivial or isolated remarks seldom 

justify the imposition of such a limitation. In those cases it is generally 

sufficient to include in the substantive reply a comment on the need 

to refrain from using inappropriate language. 

 

Terminating telephone calls 

Where, following due warning, a caller to an agency continues to 

use inappropriate language (such as strong abusive or threatening 

language or making adverse personal reflections on individuals), it 

may be appropriate for the staff member to terminate the 

telephone call. This should only be done in the most exceptional 

circumstances. 

 

Agencies should consider whether, in the case of persistent callers 

using inappropriate language, the caller should be asked to limit 

future contact to written correspondence or telephone contact only 

with a nominated senior officer. Where possible, the agency should 

write to the caller asking them to so limit their contact. 

 

Limiting face to face contact 

It may be appropriate for staff to terminate a face to face meeting 

where, following due warning, the person concerned continues to: 

• use inappropriate language (such as strong abusive or 

threatening language or adverse personal reflections on 

individuals), or 

• behave otherwise inappropriately (such as acting in an 

overtly aggressive or threatening manner). 

Staff should be advised to immediately terminate any consultation 

or meeting where there appears to be imminent danger of assault 

or serious harassment. It may be necessary to call the police, 

contact building security or establish any relevant procedures for 

alerting other staff to the situation. 

For more information on the physical security issues associated with 

dealing with angry complainants in person, refer to the section on 

security issues in Dealing With Difficult Complainants, May 1999, NSW 

Ombudsman. 



HUNTER’S HILL COUNCIL POLICY REGISTER  

   

Code of Administrative Good Conduct 

CORP.S.6                           Adopted 26/06/2006               93 | P a g e  

Declining to further investigate complaints 

Where, following a thorough examination of a complaint and a 

proper internal review of that decision, the complainant remains 

dissatisfied with the outcome of the complaint, an agency may 

consider placing limits on further communications with the 

complainant.  

As this is an action of last resort, it is recommended that a senior 

officer makes this decision only after other options have been 

exhausted. 

Such limits should generally be confined to communications 

concerning the issues raised by the complaint and are generally 

only appropriate where there are unacceptable demands being 

placed on the complaint handling resources of the agency. 

Limitations may include the following: 

•  declining to respond to any further communications unless they 

are in writing, and 

•  informing the author that any further correspondence will be 

filed without acknowledgment unless it includes significant new 

information or raises new issues that in the opinion of the agency 

warrant action. 

If an agency believes on reasonable grounds that a complainant is 

deliberately providing fresh information in a selective way, the 

agency should request in writing that the complainant immediately 

pass on all relevant material to the agency. The agency should 

further advise the complainant that if such material is raised later, 

the agency will require a satisfactory explanation as to why the 

material was not supplied earlier before giving it any consideration. 

 

Abusing the right to information 

On some occasions, individuals or groups place what, viewed 

reasonably, are excessive demands on the resources of an agency 

in responding to continual and extensive demands for information 

(such as sending large numbers of letters each containing detailed 

requests for information). In these cases, the agency may, if it is 

satisfied that the resource demands in responding to these contacts 

are excessive, place specific limits on the manner and/or degree to 

which it will respond to these demands. However, any such 

limitations cannot impede the statutory rights of the public to 

information (eg, under the Freedom of Information Act). 

Similarly, there are times when members of the community 

constantly raise new issues with an agency despite having no 

significant personal interest in them and despite not representing 



HUNTER’S HILL COUNCIL POLICY REGISTER  

   

Code of Administrative Good Conduct 

CORP.S.6                           Adopted 26/06/2006               94 | P a g e  

any broader community interest in them. In these circumstances an 

agency may, if it determines that the resource demands in 

responding to these contacts are excessive, place specific limits on 

the degree to which it will respond to these communications (again, 

however, subject to any statutory rights to information available to 

the public). 

Limits include determining not to respond to correspondence unless 

it raises new and significant issues, or placing numerical limits on the 

number of inquiries the agency will respond to in a designated 

period. 

 

10.6. Protecting complainants 

Agencies need to provide a supportive environment that 

encourages their staff to make disclosures about misconduct and 

waste. 

 

Feedback to whistleblowers 

Agencies need to recognise that whistleblowing can result in stress 

and that they have an obligation to provide ongoing support, 

reassurance and protection for the whistleblower.  

 

People will not come forward if they think they will not be taken 

seriously, that nothing positive will be done or that they will be 

punished for speaking up. 

 

Even where the substance of a disclosure is considered to be 

relatively insignificant in comparison with the overall work of the 

agency, and the allegations can be reasonably explained or 

tolerated in the circumstances, the whistleblower usually will not 

understand or accept a quick decision to dismiss the disclosure. That 

person needs to know what decision has been made, how and by 

whom. He or she will need to be reassured that the matter has been 

or is to be actively considered by a person with sufficient expertise 

and independence from staff who may reasonably be considered 

responsible for the alleged inappropriate conduct. 

 

The outcome of that independent consideration should be 

communicated to the person, together with reasons for that 

decision. If they have not had a chance to speak with the reviewing 

or investigating officer directly, such an opportunity should be 

offered to ensure the person feels all their concerns have been 
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understood by those making the decision. Although the Protected 

Disclosures Act only requires notification of action within six months, 

agencies should regularly inform the person making the disclosure of 

progress or any action being taken. 

 

If the agency believes they can only provide limited information, the 

reasons for this should be explained to the person who made the 

disclosure. People may feel isolated and vulnerable if such 

information and contact is not provided. Nominating a particular 

officer with whom the person can talk further about their concerns 

may also be appropriate and even essential in some cases. 

 

Obligations on senior staff 

An obligation should be placed on supervisors and managers to 

support whistleblowers and to protect them from victimisation, 

harassment or any other form of reprisal. 

 

A standard provision should be included in the contracts for all 

senior staff employed on performance based contracts (eg, 

members of Chief and Senior Executive Services and senior staff of 

councils) requiring them to ensure that procedures for dealing with 

protected disclosures are implemented and fostered within their 

agency and that support is available to staff who have made, or 

intend to make, a protected disclosure. Further, an assessment of 

the extent to which they have met their contractual obligations in 

relation to protected disclosures should be included in their 

performance reviews. 

 

The Premier’s Model Contract of Employment for NSW Chief and 

Senior Executives obliges CEOs to ‘ensure employees are aware of 

the procedures for making protected disclosures and of the 

protection provided by the Protected Disclosures Act’. Further, CEOs 

are expected to ‘ensure satisfactory introduction and operation of 

internal…reporting systems (including protected disclosures)’. 

 

Additional documentation suggests that where an internal 

procedure under the Protected Disclosures Act gives CEOs special 

obligations and responsibilities in relation to allegations made within 

agencies and to those who make them, reference to these special 

obligations and responsibilities should be included in Schedule A to 

their contracts. 
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Instructions to staff 

Instructions should be issued to staff (either in general or in relation to 

specific staff members) to abstain from any activity that is or could 

be perceived to be victimisation or harassment of whistleblowers. 

 

Codes of conduct 

The agency’s code of conduct should incorporate all relevant 

information from the Premier’s Model Code of Conduct and Ethics 

for Public Sector Executives which addresses the issue of protected 

disclosures. 

 

The model code urges employees to report suspected corrupt 

conduct, maladministration and serious and substantial waste of 

public resources. It states that managers should ensure that all 

employees have information about the agency’s internal reporting 

procedures. The model code also draws attention to the Premier’s 

Memorandum 96-24 that deals with establishing internal reporting 

systems and refers to these guidelines. 

 

The code states that executives are expected to be supportive of 

staff who make or intend to make protected disclosures. 

Appropriate statements should be included in the agency’s code of 

conduct and any related policy documents concerning: 

  the rights and obligations of staff who receive disclosures 

or who make a disclosure 

  the importance of the protected disclosure legislation to 

the ethical framework and values of the agency 

  examples of situations which may arise when a protected 

disclosure is made and the principles which should be 

adhered to in such circumstances 

  the obligation on all staff (including managers) to avoid 

any action that is or could be perceived to be 

victimisation, harassment or any other form of reprisal, 

and 

  the obligation on managers to take positive steps to 

protect whistleblowers from actions that are or could be 

perceived as victimisation, harassment or any other form 

of reprisal. 
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Summary of obligations 

In summary, agencies and senior Councillors and Council Staff are 

responsible to ensure that: 

  whistleblowers are protected from both direct and 

indirect detrimental action and any other reprisal action 

  disclosures by whistleblowers are properly assessed and 

investigated in a timely manner 

  counselling is made available to whistleblowers (even if 

the employee does not ask for it) 

  the results of investigations are appropriately dealt with 

  whistleblowers are advised of the outcome of 

investigations, and 

  the culture of their organisation is supportive of 

whistleblowing and whistleblowers. 

 Agencies and their officials must not, either 

individually or collectively: 

  victimise or harass a whistleblower (for example by 

dismissal, demotion, forced transfer, discrimination 

against the whistleblower, or the disproportionate or 

excessively intensive investigation of relatively minor 

allegations about the whistleblower) 

  deal unfairly with a whistleblower or treat a whistleblower 

inconsistently with non-whistleblowers in a similar position 

  act against a whistleblower but not any person the 

subject of substantiated disclosures, or 

  fail to properly assess, investigate and deal with 

disclosures in a timely manner. 

 

Disciplinary action against a whistleblower 

Disciplinary action against a whistleblower inevitably creates the 

perception – almost an automatic presumption in some cases – that 

it is being taken in retaliation for the disclosure. In all cases where 

disciplinary action is contemplated, the responsible Councillors and 

Council Staff must ensure that they are able to clearly demonstrate 

that: 

  their intention to proceed with disciplinary action is not 

causally connected to the making of the disclosure (as 

opposed to the content of the disclosure or other 

available information) 
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  there are good and sufficient grounds that would fully 

justify action against any non-whistleblower in the same 

circumstances, and 

  there are good and sufficient grounds that justify 

exercising any discretion to institute disciplinary or other 

action. 

  Councillors and Council Staff that are unable to 

demonstrate that these pre-conditions have been met 

leave themselves open to claims that they have 

engaged in maladministration or corrupt conduct, and 

possibly charges that they have committed the criminal 

offence of ‘detrimental action’ as defined in the 

Protected Disclosures Act (or the Police Act where 

appropriate). 

  Where disciplinary action against a whistleblower is 

contemplated, it should only be taken where the 

responsible public official is able to clearly prove, to an 

appropriate standard (depending on the seriousness of 

the conduct), that the whistleblower has been involved 

in misconduct or has acted dishonestly, incompetently or 

negligently. 

  Further where such proof is available, the responsible 

public official should also be able to clearly prove that 

any disciplinary action taken against the whistleblower 

was: 

  reasonable 

  proportional (between the ends to be achieved and the 

means used to achieve them), and 

  consistent (with similar cases involving non-

whistleblowers). 

 

Just as formal disciplinary action can be detrimental action, so can 

other employment related actions. This includes apparently harsh 

imposition of human resource procedures, rewriting of job 

descriptions, deleterious changes in duties to be performed or 

projects to be undertaken (e.g., a shift sideways into ‘special 

projects’), redeployment or redundancy, or even outright dismissal. 

Quite clearly it is essential that responsible Councillors and Council 

Staff can demonstrate the appropriateness of their actions, 

including (for redundancies in particular) the existence of a relevant 

plan prior to the act of whistleblowing.  
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